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NEWSTAR 17 SWEETWATER SPRINGS, DST 

Minimum Purchase for Section 1031 Investors: $100,000 

Minimum Purchase for Cash Investors: $25,000 

Maximum Offering Amount: $21,808,522 

NewStar 17 Sweetwater Springs, DST, a newly formed Delaware statutory trust (the “Trust”) and an affiliate 

of NewStar Exchange III, LLC, a newly formed Delaware limited liability company (“NewStar Exchange” or the 

“Sponsor”), is hereby offering (the “Offering”) to sell to certain qualified, accredited investors (the “Investors”) 

pursuant to this Confidential Private Placement Memorandum (as amended and supplemented and with all exhibits 

hereto, the “Memorandum”) beneficial interests (the “Interests”) in the Trust. You should read this Memorandum 

in its entirety before making an investment decision. 

The Trust owns the land and improvements commonly known as “Sweetwater Springs,” a multifamily 

residential community located at 1510 Duluth Highway, Lawrenceville, Georgia 30043 (the “Property”). 1 The 

Property consists of two parcels of approximately 7.47 acres of land and ninety-five (95) townhome apartments, which 

includes a mix of two-, three- and four bedroom townhomes, contained within seven residential buildings comprising 

171,271 net rentable square feet and one leasing office. Property amenities include a swimming pool, cabana with 

restrooms and showers, pet play area and playground. 

The Trust acquired the Property on February 6, 2026 from Sweetwater Landing, LLC, and Sweetwater 

Landing 2, LLC, each a Georgia liability company (collectively, the “Seller”), for an estimated purchase price of 

$33,065,000. For purposes of complying with certain provisions of Georgia state law, bare legal title to the Property 

is held by the Administrative Trustee (as defined below). The Administrative Trustee holds title to the Property on 

behalf of the Trust for the sole and exclusive purpose of satisfying certain state law requirements that bare legal title 

to the Property be held by the trustees of the Trust.  

The Trust funded the acquisition of the Property with (1) cash contributed to the Trust by NewStar 17 

Sweetwater Springs Depositor, LLC, a Delaware limited liability company and an affiliate of the Sponsor (the 

“Depositor”), and (2) the proceeds of a loan to the Trust in the original principal amount of $17,600,000 (the “Loan”) 

from NewPoint Real Estate Capital LLC, a Michigan limited liability company (“NewPoint”), under the Federal 

Home Loan Mortgage Corporation (“Freddie Mac”) Conventional Fixed Rate Program loan program. The Loan has 

a term of approximately 10 years, maturing on March 1, 2036 (the “Maturity Date”), and bears interest at a fixed rate 

equal to 5.10% per annum. The Loan was assigned at closing to Freddie Mac, however NewPoint continues to service 

the Loan. The term “Lender” as used herein refers to NewPoint as the original lender and Freddie Mac as the successor 

lender, as the context requires. 

Concurrently with acquiring the Property and obtaining the Loan, the Trust leased the Property to NE 

Sweetwater Springs Leaseco, LLC, a Delaware limited liability company and wholly owned subsidiary of the Sponsor 

(the “Master Tenant”), pursuant to a master lease agreement (the “Master Lease”). The Master Tenant subleases the 

units to residential tenants (collectively, the “Residents”) pursuant to residential lease agreements (the “Residential 

Leases,” together with the Master Lease, the “Leases”).  

The terms of the Trust are governed by that certain trust agreement, a copy of which is attached as Exhibit B 

to this Memorandum (the “Trust Agreement”). NE Sweetwater Springs Manager, LLC, a Delaware limited liability 

company and a wholly owned subsidiary of the Sponsor, is the administrative trustee of the Trust (the “Administrative 

Trustee”), and is responsible for the operation of the Trust. As of the date of this Memorandum, the Depositor owns 

100% of the beneficial interests in the Trust. If any Interests cannot be sold, the Depositor and/or its affiliate(s) will 

own the remaining Interests. The Interests owned will be held for investment purposes and not for resale. 

Acquisition of the Interests is designed for, but not limited to, prospective Investors (each, a “Section 1031 

Investor”) seeking to defer the recognition of gain on the sale of other real property (the “Relinquished Property”) 

under Section 1031 (“Section 1031”) of the Internal Revenue Code of 1986, as amended (the “Code”). A Section 

 
1 The Property includes the addresses 1510 and 1540 Duluth Highway, Lawrenceville, Georgia 30043; however, for 

purposes of this Memorandum, it will be referenced exclusively as 1510 Duluth Highway, Lawrenceville, Georgia 

30043, the Property’s mailing address. 
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1031 transaction (a “Section 1031 Exchange”) generally allows the seller of investment and business property to 

defer federal and state capital gains taxation on the sale by exchanging the Relinquished Property for another property 

of like kind. The Trust has not requested, and does not plan to request, a ruling from the Internal Revenue Service (the 

“IRS”) that the Interests will be treated as a direct acquisition of the Property by the Investors for purposes of Section 

1031. However, tax counsel to the Trust has provided a tax opinion that the acquisition of an Interest by an Investor 

should be treated as a direct acquisition of the Property by an Investor for purposes of Section 1031. This opinion, 

however, is limited in scope and does not opine on all matters necessary for the prospective Investor’s acquisition to 

qualify under Section 1031. 

The minimum amount of Interests that a Section 1031 Investor may purchase is $100,000, unless the Trust 

waives this minimum requirement. The minimum amount of Interests that a prospective Investor making a cash 

investment without a Section 1031 Exchange (each, a “Cash Investor”) may purchase is $25,000, unless the Trust 

waives this minimum requirement. For purposes of this Memorandum, various fees have been calculated based on the 

sale of 100% of the Interests, equivalent to $21,808,522 (the “Maximum Offering Amount”). For purposes of 

determining liabilities assumed with respect to the Property in connection with an Investor’s Section 1031 Exchange, 

each Investor will be allocated a pro rata percentage of the Loan (approximately $80,702 per $100,000 Interest). 

Unless extended by the Sponsor in its sole discretion, the Offering will terminate on or before the earlier of 

January 31, 2027, or the date on which all $21,808,522 of the Interests offered hereby have been sold. 

 Price to 

Investors 

Selling Commissions 

and Offering 

Expenses(1) Proceeds to Trust(2) 

Minimum Cash Purchase(3) $25,000 $2,563 $22,438 

Maximum Offering Amount $21,808,522 $2,234,533 $19,573,989 

    
(1) Preferred Capital Securities, LLC, a Georgia limited liability company (the “Placement Agent”), serves as placement 

agent for the Offering and will receive (a) selling commissions (“Selling Commissions”) of up to 6.0% of the gross Offering 

proceeds, which may be reallowed, in whole or in part, to broker-dealers who are members of FINRA, and (b) a managing 

broker-dealer fee (“Managing Broker-Dealer Fee”) of up to 3.0% of the gross Offering proceeds, up to 1.25% of which 

may be reallowed to broker-dealers who are members of FINRA. The Placement Agent may reallow some or all of the 

Selling Commissions and/or Managing Broker-Dealer Fee to broker-dealers who are members of the Financial Industry 

Regulatory Authority (“FINRA”). The Trust will also pay the Sponsor and/or Depositor for certain organization and 

offering expenses (“Organization and Offering Expenses”) in an amount equal to approximately 1.25% of the gross 

Offering proceeds. The Selling Commissions, Managing Broker-Dealer Fee, Organization and Offering Expenses, and all 

other organizational and offering expenses (collectively, the “Selling Commissions and Expenses”), will not exceed 

10.25% of the gross Offering proceeds. The Trust reserves the right to sell Interests with reduced or eliminated Selling 

Commissions and other costs of the Offering. The Trust will pay the Selling Commissions and Expenses out of the gross 

Offering proceeds. See “ESTIMATED USE OF PROCEEDS” and “PLAN OF DISTRIBUTION.” 

(2) The proceeds shown are after deducting the Selling Commissions and Expenses, but before deducting fees and expenses 

incurred in connection with the acquisition and financing of the Property and certain organization costs, including those 

payable to the Sponsor and its affiliates. See “ESTIMATED USE OF PROCEEDS” and “COMPENSATION OF THE 

SPONSOR AND ITS AFFILIATES.” 

(3) The minimum amount of Interests that a Section 1031 Investor may purchase is $100,000, unless the Trust waives this 

minimum requirement. The minimum amount of Interests that a Cash Investor may purchase is $25,000, unless the Trust 

waives this minimum requirement.  

This Confidential Private Placement Memorandum is dated February 9, 2026.  
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A WARNING ABOUT INVESTING IN THE INTERESTS 

Each prospective Investor should consult with his, her or its own tax advisor regarding an investment 

in the Interests and the qualification of his, her, or its transaction under Section 1031 for his, her, or its specific 

circumstances. Each prospective Investor’s specific circumstances may differ and, as a result, no assurances 

can be given, and no legal opinion will be provided, that the purchase of the Interests by any prospective 

Investor will qualify as a Section 1031 Exchange. 

An investment in the Interests involves significant risk and is suitable only for Investors who have 

adequate financial means, desire a relatively long-term investment and who will not need immediate liquidity 

from their investment and can afford to lose their entire investment. The risks involved with an investment in 

Interests include, but are not limited to: 

• Investors have limited control over the Trust. 

• The Trustees (as defined herein) have limited duties to Investors, and limited authority. 

• There are inherent risks with real estate investments. 

• The Trust will depend on the Master Tenant for revenue, and any default by the Master 

Tenant will adversely affect the Trust’s operations. 

• The Master Tenant and Trust depend on the Residents for revenue, and significant occupancy 

rate fluctuations or defaults by a significant number of the Residents will adversely affect the 

Trust’s operations. 

• The Trust may suffer adverse consequences due to the financial difficulties, bankruptcy or 

insolvency of the Master Tenant. 

• There are certain risks to the Master Lease structure, including that the Master Tenant is an 

affiliate of the Sponsor that has limited capital and may not pay rent or perform its other 

obligations under the Master Lease. 

• A deterioration in global financial, economic and social conditions could adversely impact the 

Trust and the Master Tenant if such conditions affect the ability of the Residents to pay rent 

under the Residential Leases. 

• The costs of complying with environmental laws and other governmental laws and regulations 

may adversely affect the Trust. 

• The Loan Documents (as defined herein) contain various restrictive covenants, and if the 

Trust fails to satisfy or violates these covenants, the Lender may declare the Loan in default. 

• The Loan may reduce the funds available for distribution and increase the risk of loss. 

• The prepayment provisions in the Loan Documents may negatively affect the Trust’s exit 

strategy. 

• If the Trust is unable to sell or otherwise dispose of the Property before the Maturity Date of 

the Loan (i.e., March 1, 2036), it may be unable to repay the Loan. 

• There is no public market for the Interests. 

• The Interests are not registered with the Securities and Exchange Commission (the “SEC”) 

or any state securities commissions. 

• Investors may not realize a return on their investment for years, if at all. 

• The Trust is not providing any prospective Investor with separate legal, accounting or 

business advice or representation. 

• Various tax risks, including the risk that an acquisition of an Interest may not qualify as 

replacement property in a Section 1031 Exchange. 

• The long-term macroeconomic effects of the COVID-19 pandemic and any future pandemic 

or epidemic could have a material adverse impact on the financial performance and results of 

operation of the Property. 

 

The Interests have not been approved or disapproved by the SEC or the securities regulatory authority 

of any state, nor has the SEC or any securities regulatory authority of any state passed upon the accuracy or 

adequacy of this Memorandum. Any representation to the contrary is a criminal offense. 
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The Interests are being offered only to persons who are “accredited investors,” as defined in Rule 

501(a) of Regulation D under the Securities Act of 1933, as amended (the “Securities Act”) and applicable state 

securities laws. 

The Interests have not been, and will not be, registered under the Securities Act or any state securities 

laws. The Interests are being offered and sold pursuant to an exemption from the registration requirements of 

the Securities Act, in accordance with Rule 506(c) of Regulation D, and in compliance with any applicable state 

securities laws. The Interests will not be offered or sold in any state in which such offers or sales are not qualified 

or otherwise exempt from registration. The Trust reserves the right to reject any offer to purchase the Interests. 

In addition, the Trust reserves the right to cancel any sale at any time prior to the receipt of funds for purchase, 

if that sale, in the opinion of the Trust and its counsel, may violate any federal or state securities law or 

regulation or is otherwise objectionable for whatever reason. The Interests will be subject to restrictions on 

transferability and resale and you will not be able to transfer or resell Interests or any beneficial interest therein 

unless the Interests are registered pursuant to or exempted from such registration requirements. Investors 

must be prepared to bear the economic risk of an investment in the Interests for an indefinite period of time 

and be able to withstand a total loss of their investment. 

Neither the Trust, the Sponsor, nor any of their respective affiliates has authorized any person to make 

any representations or furnish any information with respect to the Interests or the Property, other than as set 

forth in this Memorandum or other documents or information the Trust or the Sponsor may furnish to 

Investors. Investors are encouraged to ask the Trust or the Sponsor questions concerning the terms and 

conditions of this Offering and the Property. 

The Sponsor has prepared this Memorandum solely for the benefit of persons interested in acquiring 

Interests. The recipient of this Memorandum agrees to keep the contents of this Memorandum confidential and 

not to duplicate or furnish copies of this Memorandum to any person other than such recipient’s advisors, and 

further agrees promptly to return this Memorandum to the Trust at the address below if: (1) the recipient 

decides not to purchase the Interests; (2) the recipient’s purchase offer is rejected; or (3) the Offering is 

terminated prior to a purchase by the recipient. 

This Memorandum contains summaries of certain agreements and other documents. Although the 

Sponsor believes these summaries are accurate, prospective Investors should refer to the actual agreements 

and documents available to prospective Investors in the Investor Data Room for more complete information 

about the rights, obligations and other matters in the agreements and documents. In addition, prospective 

Investors are strongly encouraged to have independent legal counsel closely review this Memorandum and all 

documents referenced herein and attached hereto, including, but not limited to, the Loan Documents. 

The mailing address of the Trust is 3280 Peachtree Road NE, Suite 2640, Atlanta, Georgia, 30305, and 

the telephone number is (404) 205-8118. 

  

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]
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A WARNING ABOUT FORWARD LOOKING STATEMENTS 

This Memorandum contains statements about operating and financial plans, terms and performance of the 

Property and other projections of future results. Forward-looking statements may be identified by the use of words 

such as “expects,” “anticipates,” “intends,” “plans,” “will,” “may,” and similar expressions. The “forward-looking” 

statements are based on various assumptions, for example, the growth and expansion of the economy, projected 

financing environment and real property market value trends, and these assumptions may prove to be incorrect. 

Accordingly, these forward-looking statements might not accurately predict future events or the actual performance 

of an investment in the Interests. In addition, Investors must disregard any projections and representations, written or 

oral, which do not conform to those contained in this Memorandum. 

A WARNING ABOUT INFORMATION PROVIDED BY THIRD PARTIES 

Certain information set forth in this Memorandum and in other materials provided to prospective Investors 

by the Trust or the Sponsor in connection with this Offering, including, but not limited to, information regarding the 

Property, the Master Lease, the Residential Leases, and the financing arrangements with respect to the Loan, were 

obtained from third-party sources not affiliated with the Trust or the Sponsor, including, but not limited to, the Seller 

and the Lender. In many cases these third-party source materials were not prepared by third parties expressly or 

exclusively for the Trust, the Sponsor, or their affiliates, or for the Investors for the purpose of evaluating an investment 

decision with respect to the Interests. The Trust and the Sponsor have relied upon these third-party materials in 

preparing this Memorandum and establishing the terms of this Offering and they believe such reliance is reasonable. 

However, neither the Trust, the Sponsor, nor any of their affiliates have independently verified the information or data 

obtained from these sources and no assurances can be given regarding the accuracy or completeness of the information 

or data. Forecasts and other forward-looking information obtained from these sources are subject to the same 

qualifications and the additional uncertainties regarding the other forward-looking statements in this Memorandum. 

LEGENDS 

NOTICE TO INVESTORS IN ALL U.S. STATES 

IN MAKING AN INVESTMENT DECISION, INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF THE MEMORANDUM AND THE TERMS OF THE OFFERING, INCLUDING THE 

MERITS AND RISKS INVOLVED. THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY 

UNITED STATES FEDERAL OR STATE SECURITIES COMMISSION OR REGULATORY 

AUTHORITY. FURTHERMORE, THE FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE 

ACCURACY OR DETERMINED THE ADEQUACY OF THIS DOCUMENT. ANY REPRESENTATION 

TO THE CONTRARY IS A CRIMINAL OFFENSE. 

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND 

RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE 

UNITED STATES SECURITIES ACT OF 1933, AS AMENDED, AND THE APPLICABLE STATE 

SECURITIES LAWS, PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM. INVESTORS 

SHOULD BE AWARE THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THE 

INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. 

ADDITIONAL NOTICE TO FLORIDA INVESTORS 

IF SALES ARE MADE TO FIVE OR MORE PERSONS IN FLORIDA, AND YOU PURCHASE 

SECURITIES HEREUNDER, THEN YOU MAY VOID SUCH PURCHASE EITHER WITHIN THREE (3) 

DAYS AFTER THE FIRST TENDER OF CONSIDERATION IS MADE BY YOU TO THE ISSUER, AN 

AGENT OF THE ISSUER, OR AN ESCROW AGENT OR WITHIN THREE (3) DAYS AFTER THE 

AVAILABILITY OF THIS PRIVILEGE IS COMMUNICATED TO YOU, WHICHEVER OCCURS LATER. 
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Additional documents relevant to an investment are available to prospective Investors in the Investor Data Room, 

including but not limited to the following: 

• Appraisal 

• Asset Management Agreement 

• Demand Note 

• Property Management Agreement 

• Phase I Environmental Site Assessment and Reliance Letter 

• Property Condition Report 

• Purchase and Sale Agreement 

• Survey 
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WHO MAY INVEST 

The offer and sale of the Interests is being made in reliance on an exemption from the registration 

requirements of the Act. Accordingly, distribution of this Memorandum has been strictly limited to persons who meet 

the requirements and make the representations set forth below. The Trust may declare any prospective Investor 

ineligible to purchase an Interest for any legal reason. The Interests are being sold only to Accredited Investors (as 

described below). 

INVESTOR SUITABILITY REQUIREMENTS 

Investment in the Interests involves a high degree of risk and is suitable only for persons of substantial 

financial means who have no need for liquidity in this investment. The Interests are being sold only to persons or 

entities who (i) invest the minimum amount and (ii) represent in writing and provide documentary evidence that they 

meet the Investor suitability requirements established by the Trust and as may be required under federal or state law. 

The Trust may accept purchases smaller than the minimum amount set forth above. 

Each prospective Investor must represent in writing and furnish the Trust with satisfactory documentation 

that the prospective Investor meets, among others, ALL of the following requirements: 

(a) The Investor, together with the Investor’s advisors, if any, has received, read, and fully understands 

the Memorandum, including all exhibits and other materials provided to the Investor. The Investor is basing the 

Investor’s decision to invest on the Memorandum, including all exhibits and other materials provided to the Investor. 

The Investor has relied only on the information contained in said materials and has not relied upon any other 

documents or information or representations made by any other person; and 

(a) The Investor understands that an investment in the Interests involves substantial risk and is fully 

cognizant of and understands all of the risk factors relating to a purchase of the Interests, including, without limitation, 

those risks set forth below in the section entitled “RISK FACTORS”; and 

(b) The Investor’s overall commitment to investments that are not readily marketable is not 

disproportionate to the Investor’s individual net worth, and the Investor’s investment in the Interests will not cause 

such overall commitment to become excessive; and 

(c) The Investor has adequate means of providing for the Investor’s financial requirements, both current 

and anticipated, and has no need for liquidity in this investment; and 

(d) The Investor can bear and is willing to accept the economic risk of losing the Investor’s entire 

investment in the Interests; and 

(e) The Investor is acquiring the Interest for the Investor’s own account and for investment purposes 

only and has no present intention, agreement or arrangement for the distribution, transfer, assignment, resale or 

subdivision of the Interests; and 

(f) The Investor is an “Accredited Investor” (as defined in Rule 501 of Regulation D under the Act 

and as described below). 

For purposes of calculating an Investor’s net worth herein, “net worth” is defined as the difference between 

total assets, including home, home furnishings, and personal automobiles, and total liabilities. 

In addition to certain institutional entities, a person or entity that meets one of the following tests will qualify 

as an Accredited Investor: 

(i) If a natural person: 

(1) a person that has (a) an individual net worth, or joint net worth with the Investor’s spouse 

or spousal equivalent, of more than $1,000,000 exclusive of the value of the Investor’s primary residence or 

(b) individual income in excess of $200,000, or joint income with the Investor’s spouse or spousal equivalent 
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in excess of $300,000, in each of the two most recent years and has a reasonable expectation of reaching the 

same income level in the current year; or 

(2) a person holding a current Series 7, Series 65 or Series 82 FINRA license. 

(ii) If not natural person: 

(1) an organization described in Code Section 501(c)(3), or a corporation, business trust, 

partnership, or limited liability company, not formed for the specific purpose of acquiring the Interests, with 

total assets in excess of $5,000,000; 

(2) a trust with total assets in excess of $5,000,000, not formed for the specific purpose of 

acquiring the Interests, whose purchase is directed by a person who has such knowledge and experience in 

financial and business matters that the Investor is capable of evaluating the merits and risks of an investment 

in an Interest;  

(3) a broker-dealer registered pursuant to section 15 of the Securities Exchange Act of 1934, 

as amended (the “Exchange Act”); 

(4) an investment company registered under the Investment Company Act of 1940, as amended 

(the “Investment Company Act”);  

(5) a business development company (as defined in section 2(a)(48) of the Investment 

Company Act);  

(6) a Small Business Investment Company licensed by the U.S. Small Business Administration 

under section 301(c) or (d) of the Small Business Investment Act of 1958;  

(7) a Rural Business Investment Company as defined in section 384A of the Consolidated 

Farm and Rural Development Act; 

(8) a private business development company as defined in section 202(a)(22) of the Investment 

Advisers Act of 1940, as amended (the “Investment Advisers Act”);  

(9) a bank as defined in section 3(a)(2) of the Securities Act, or any savings and loan 

association or other institution as defined in section 3(a)(5)(A) of the Securities Act whether acting in its 

individual or fiduciary capacity;  

(10) an entity (including an individual retirement account or Keogh plan) in which all of the 

equity owners (or beneficiaries, in the case of an individual retirement account or Keogh plan) are Accredited 

Investors; 

(11) an investment adviser registered pursuant to section 203 of the Investment Advisers Act or 

registered pursuant to the laws of a state or an investment adviser relying on the exemption from registering 

with the SEC under section 203(l) or (m) of the Investment Advisers Act; or 

(12)  (A) a family office, as defined in rule 202(a)(11)(G)–1 of the Investment Advisers Act, 

with assets under management in excess of $5,000,000, that is not formed for the specific purpose of 

acquiring an Interest, and whose prospective investment is directed by a person who has such knowledge and 

experience in financial and business matters that such family office is capable of evaluating the merits and 

risks of an investment in an Interest, or (B) a family client, as defined in rule 202(a)(11)(G)–1 of the 

Investment Advisers Act, of a family office meeting the requirements described in the preceding clause (A) 

and whose purchase is directed by such family office. 

In addition, the Investor and each subsequent transferee must represent that either: 

(a) the Interests are being purchased by or on behalf of (1) an employee benefit plan as defined in 

Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), whether or not it is 
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subject to Title I of ERISA, (2) a plan described in Code Section 4975 (including but not limited to an individual 

retirement account or a Keogh plan), or (3) an entity whose underlying assets include “plan assets” as defined in 

Department of Labor (“DOL”) Regulation Section 2510.3-101 (the “Plan Asset Rules”) by reason of a plan’s 

investment in such entity (including but not limited to an insurance company general account) (all such investors, 

“Benefit Plan Investors”). Additionally, all or part of the assets to be used to purchase the Interests constitute assets 

of one or more Benefit Plan Investors; or 

(b) the Interests are not being purchased by or on behalf of Benefit Plan Investors. 

Representations with respect to the foregoing and certain other matters must be made by each Investor in the 

Purchase Agreement and Investor Questionnaire, forms of which are attached as exhibits to this Memorandum. The 

Trust will rely on the accuracy of each person’s or entity’s representations set forth therein and may require additional 

evidence that any such person or entity meets the applicable standards at any time prior to the Trust’s acceptance of 

the Purchase Agreement. An Investor is not obligated to supply any information requested by the Trust, but the Trust 

may reject any Investor who fails to supply any information so requested. 

If you do not meet the requirements described above, do not read further and immediately return this 

Memorandum to the Trust or your broker-dealer. If you do not meet such requirements, this Memorandum 

does not constitute an offer to sell the Interests to you. 

Also, each prospective Investor must represent and warrant that: 

The Investor understands that neither the Sponsor nor the Trust has obtained a ruling from the IRS 

that the Interests will be treated as undivided interests in real estate as opposed to partnership interests or 

interests in another entity that is separately taxable rather than disregarded for tax purposes. The Investor 

understands that the tax consequences of an investment in an Interest, especially the qualification of the 

Interests under Section 1031 and the related 1031 Exchange Rules, are complex and vary with the facts and 

circumstances of each individual Investor. The Investor represents and warrants that: (i) the Investor has 

consulted his, her or its own independent tax advisor regarding an investment in an Interest and the 

qualification of the transaction under Section 1031; (ii) the Investor is not relying on (a) the Trust, the Sponsor, 

any of their affiliates, or their agents, including their counsel and accountants, or (b) any broker-dealer, or the 

representatives of a broker-dealer through whom the Interest is purchased, for any tax advice regarding the 

qualification of the Interest under Section 1031 or any other matter; and (iii) except as expressly provided in 

the Tax Opinion attached as Exhibit D hereto, which is based on numerous assumptions and qualifications that 

may not be applicable to the Investor, the Investor is not relying on any statements made in this Memorandum 

regarding the qualification of the Interests under Section 1031. 

The investor suitability requirements stated above represent the Trust’s minimum suitability requirements 

for Investors. However, satisfaction of these requirements by any person or entity will not necessarily mean that an 

Interest is a suitable investment for such person or entity, or that the Trust will accept such person or entity as an 

Investor. Furthermore, the Trust, as appropriate, may modify such requirements, and such modification may raise the 

suitability requirements for Investors. 

The written representations made by the prospective Investors will be reviewed to determine the suitability 

of such person or entity for investment in the Trust. The Trust may refuse an offer to purchase the Interests if the Trust 

believes that a person or entity does not meet the applicable investor suitability requirements or the Interests otherwise 

constitute an unsuitable investment for a person or entity for any legal reason. 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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HOW TO PURCHASE 

The Interests may only be purchased by Accredited Investors, as described above in “WHO MAY INVEST.” 

Prospective Investors must carefully read the Memorandum. Prospective Investors who would like to purchase an 

Interest must complete and send to his, her or its investment representative the Purchase Agreement and Investor 

Questionnaire, the forms of which are attached as Exhibit A to this Memorandum, including the name, phone number 

and address of his, her or its qualified intermediary (if applicable), the required documentary evidence demonstrating 

that the Investor qualifies as an accredited investor, and must tender a check or wire funds (wire instructions will be 

provided) payable to the order of “NewStar 17 Sweetwater Springs, DST.” Upon the Trust’s acceptance of the 

prospective Investor’s Purchase Agreement, the Trust will circulate various additional documents for the prospective 

Investor to sign and return. The balance of the purchase price for an Interest will be payable in accordance with the 

Purchase Agreement. 

A prospective Investor who would like to purchase the Interests must carefully read this Memorandum. To 

purchase the Interests, a prospective Investor must: 

1. Complete and sign an Investor Questionnaire and Purchase Agreement, and, on the last page, sign the 

acknowledgment of the representations and warranties contained therein. Deliver the Investor Questionnaire and 

Purchase Agreement, together with the documentary evidence of accredited investor status specified in the Purchase 

Agreement to your investment representative. Upon receipt of such documents and verification of the prospective 

Investor’s investment qualifications, the Trust will elect whether to accept the prospective Investor’s investment. Upon 

the Trust’s acceptance of a prospective Investor for the purchase of an Interest, the Trust will so notify the prospective 

Investor. 

Prospective Investors may be accepted or rejected by the Trust at any time within 30 days of receipt of the 

foregoing documents. Any proposed purchase of Interests not accepted within 30 days of receipt shall be deemed 

rejected. Prospective Investors cannot acquire Interests if the Trust (or, if applicable, the Lender) does not approve 

such purchase. Investors whose subscriptions are accepted by the Trust must remit the entire purchase price for their 

Interests to the Trust by wiring such funds (wiring instructions will be provided by the Trust at such time) or by 

delivering a check for the purchase price made payable to the Trust. 

2. Your investment representative will forward the documents to his, her or its broker/dealer. The broker/dealer 

will then forward the documents to: 

 

NewStar 17 Sweetwater Springs, DST 

c/o Preferred Capital Securities, LLC 

3290 Northside Parkway, NW 

Suite 800 

Atlanta, Georgia 30327 

Attention: Investor Services 

 

3. Follow the instructions below: 

 

a. If your investment is part of a Section 1031 Exchange – The Trust and the qualified intermediary 

(the holder of the exchange proceeds from your Relinquished Property) will coordinate the payment 

for the purchase of the Interests. Upon receiving the Investor Questionnaire and Purchase 

Agreement, and the necessary escrow instructions from the Trust, the qualified intermediary will 

either wire the funds from the qualified escrow account to the Trust or deliver to the Sponsor, in 

person or by mail, a certified check made payable to NewStar 17 Sweetwater Springs, DST. 

 

b. If your investment is a direct investment – Payment for the purchase of Interests may be made by 

either wiring the funds directly to the Trust (the preferred method), or by delivering to the Sponsor, 

in person or by mail, a check made payable to NewStar 17 Sweetwater Springs, DST. If you 

choose to wire the funds directly, please contact Preferred Shareholder Services (tel: (855) 320-

1414, e-mail: NewStar@pcsalts.com) for the necessary instructions. 
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 Within a reasonable time after closing the purchase of the Interests by an Investor, a confirmation statement 

reflecting the Interests purchased will be delivered to each Investor. 

See also “SUMMARY OF THE PURCHASE AGREEMENT” and “PLAN OF DISTRIBUTION.” 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE OFFERING 

The following summary provides selected information regarding the Trust, the Property and this Offering 

and should be read in conjunction with, and is qualified in its entirety by, the detailed information appearing elsewhere 

in this Memorandum, including the Exhibits hereto, and the documents available in the Investor Data Room. Each 

prospective Investor must carefully read the entire Memorandum before investing in the Interests. 

Terms of the Offering The Trust is offering to Investors up to $21,808,522 in Interests, representing 100% 

of the Interests in the Trust. The minimum amount of Interests that a Section 1031 

Investor may purchase is $100,000, unless the Trust waives this minimum 

requirement. The minimum amount of Interests that a Cash Investor may purchase is 

$25,000, unless the Trust waives this minimum requirement. The Offering is designed 

for, but not limited to, Investors seeking to participate in a Section 1031 Exchange. 

No assurances, however, can be made that any particular prospective Investor’s 

purchase of the Interests will qualify under Section 1031 as each prospective 

Investor’s situation is unique. 

As of the date of this Memorandum, the Depositor owns 100% of the beneficial 

interests in the Trust. The proceeds of the Offering will be used, in part, to return to 

the Depositor its capital contributions and to reduce the Depositor’s Interests in the 

Trust. If any Interests cannot be sold, the Depositor and/or its affiliates will own the 

remaining Interests. The Interests owned will be held for investment purposes and not 

for resale. 

The Offering will terminate on or before the earlier of January 31, 2027 (which date 

is subject to extension by the Sponsor) or the date on which all $21,808,522 of the 

Interests offered hereby have been sold. 

Business Objectives The Trust’s principal objectives are to: (1) conserve and protect the Property; (2) pay 

regular distributions to the Investors per the rent schedule in the Master Lease derived 

from the net cash flow as described in the Financial Forecast, attached hereto as 

Exhibit E; (3) preserve the intrinsic value of the Property; and (4) complete a sale of 

the Property prior to the Maturity Date of the Loan with the objective of maximizing 

the Investor’s return of capital. NO ASSURANCE CAN BE GIVEN THAT THESE 

OBJECTIVES WILL BE ACHIEVED. See “BUSINESS PLAN” for additional 

discussion. 

Prospective Investors must read and carefully consider the discussion set forth 

below in the section captioned “RISK FACTORS” in this Memorandum. 

The Property – 

Description 

The Trust owns a fee simple interest in the Property. Solely for purposes of complying 

with certain provisions of Georgia state law, bare legal title to the Property is held by 

the Administrative Trustee for the benefit of the Trust. The Property is a multifamily 

residential community commonly known as “Sweetwater Springs,” located at 1510 

Duluth Highway, Lawrenceville, Georgia 30043. The Property consists of two parcels 

of approximately 7.47 acres of land and ninety-five (95) townhome apartments, which 

includes a mix of two-, three- and four- bedroom townhomes, contained within seven 

residential buildings comprising 171,271 net rentable square feet and one leasing 

office. Property amenities include a swimming pool, cabana with restrooms and 

showers, pet play area and playground. 

The Trust has leased the Property to the Master Tenant pursuant to the Master Lease. 

The Master Tenant subleases the units at the Property to the Residents pursuant to the 

Residential Leases.  
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See “DESCRIPTION OF THE PROPERTY” and “RISK FACTORS – Risks Related 

to the Property” for additional discussion regarding the Property. 

The Property – 

Acquisition and Financing 

The Trust acquired the Property from the Seller on February 6, 2026 for a purchase 

price of $33,065,000 pursuant to that certain Purchase and Sale Agreement, by and 

between NewStar Exchange, LLC, a Georgia limited liability company and affiliate 

of the Sponsor, and the Seller dated November 26, 2025, and as assigned to the Trust 

pursuant to that certain Assignment and Assumption of Purchase and Sale Agreement 

dated as of February 6, 2026 (as so amended and assigned, the “PSA”). The total cost 

for the acquisition of the Property, comprised of the purchase price of the Property, 

acquisition closing costs, financing closing costs, and other fees and expenses, was 

$34,329,352.  

For purposes of complying with certain provisions of Georgia state law, bare legal 

title to the Property is held by the Administrative Trustee. 

See “ACQUISITION AND FINANCING – Acquisition” for additional discussion 

regarding the acquisition of the Property. 

The Trust funded the acquisition of the Property with proceeds of the Loan and cash 

contributed by the Depositor which cash was funded by the Depositor with 

contributions to the Depositor by investors and affiliates of the Sponsor. 

In connection with the acquisition of the Property by the Trust, the Trust obtained the 

Loan on February 6, 2026 in the original principal amount of $17,600,000 from the 

Lender, NewPoint, under the Federal Home Loan Mortgage Corporation 

Conventional Fixed Rate Program loan program. The Loan was assigned at closing to 

Freddie Mac, however NewPoint continues to service the Loan.  

The Loan is evidenced by a loan agreement (the “Loan Agreement”) and a 

promissory note (the “Note”), and is secured by a first priority deed to secure debt on 

the Property (the “Deed to Secure Debt”) and an assignment of the Master Lease and 

the rents thereunder (the “Assignment”). The Loan Agreement, the Note, the Deed to 

Secure Debt, the Assignment and all other documents evidencing or securing the 

Loan, are collectively referred to as the “Loan Documents.” Copies of the Loan 

Documents will be available to prospective Investors upon request. 

The Loan has a term of approximately 10 years, with a Maturity Date of March 1, 

2036, and bears interest at a fixed rate equal to 5.10% per annum. Commencing on 

March 1, 2026 and on each monthly payment date thereafter through the Maturity 

Date, the Trust is required under the Loan Documents to make monthly, interest-only 

payments calculated on the basis of a 360-day year. The amount due on the first 

payment date is $69,813 and the amount due for each month thereafter is $69,813 if 

the prior month was a 28-day month, $72,307 if the prior month was a 29-day month, 

$74,800 if the prior month was a 30-day month, and $77,293 if the prior month was a 

31-day month.  On the Maturity Date, the Trust will be required to pay to the Lender 

the entire outstanding principal amount of the Loan, along with any accrued but 

unpaid interest. 

In the event that, and for so long as, any event of default has occurred and is 

continuing, the principal balance of the Loan will accrue interest at a default rate equal 

to the lesser of 9.10% and the maximum interest rate permitted by applicable law.  

Except as noted below, until the Loan is securitized, the Trust has the right to prepay 

its Loan in whole, but not in part, provided that a prepayment premium is paid in 

connection with such prepayment. Until the Loan is securitized, the prepayment 

premium will be equal to the greater of: (1) the yield maintenance amount, as 
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calculated in accordance with a formula set forth in the Loan Documents and (2) 1.0% 

of the then outstanding principal balance of the Loan; provided, however, if the 

prepayment is made (a) on or after September 1, 2035 but before December 1, 2035, 

the prepayment premium is 1.0% of the amount of principal being prepaid, or (b) on 

or after December 1, 2035, no prepayment premium will be due. After securitization, 

except as noted in the following sentence, the Loan will be locked out to prepayment 

for the remainder of the term of the Loan except during the three-month period directly 

prior to the Maturity Date; however, after a two-year lockout period that commences 

upon securitization, the Loans may be defeased pursuant to the procedures set forth in 

the Loan Documents. In the event that a Loan is not securitized on or before the date 

that is 12 months after the first monthly payment is due, the lockout period and 

defeasance will not apply, and any prepayment premium due will be calculated as 

described above. 

The Loan is secured by the Deed to Secure Debt and the Assignment. Additionally, 

the Trust has pledged to the Lender, and the Lender has a security interest in, all of 

the Trust’s funds held on deposit with Lender (the “Account Collateral”). After the 

occurrence and during the continuance of an event of default under the Loan, the Loan 

Documents allow the Lender, as the Trust’s true and lawful attorney-in-fact with full 

power of substitution, to exercise all rights to use the Account Collateral for and on 

behalf of the Trust. 

Although the Trust is responsible for repayment of the Loan, the Loan is non-recourse 

to the Investors. Accordingly, the Investors have no personal liability in connection 

with the Loan. However, upon an uncured event of default under the Loan, the Lender 

will have the right to foreclose on the Property. If this were to occur, the Investors 

would be likely to lose their entire investment in the Trust.  

Joe Gibson, as a principal of the Sponsor, and Eric Graber and Jeff Smith, as co-

owners of Badger Creek Holdings, LLC, a Delaware limited liability company 

(“BCH”), the managing member of Badger Creek Advisors, LLC, a Delaware limited 

liability company (“BCA”) (which owns an interest in the Sponsor), and NewStar 

Operating Company, LLC, a Georgia limited liability company and an affiliate of the 

Sponsor (collectively, the “Guarantor”), have provided a limited guarantee of certain 

obligations of the Trust under the Loan Documents in limited circumstances. See 

“ACQUISITION AND FINANCING – Financing Terms – Guaranty.”  

Pursuant to an appraisal report for the Property dated December 29, 2025, addressed 

to NewPoint, and prepared by Newmark Valuation and Advisory (the “Appraisal”), 

a copy of which is available upon request, the as-is market value of the Property is 

$34,100,000. The Maximum Offering Amount ($21,808,522) represents the Purchase 

Price, less the Loan proceeds, plus Property price adjustments, closing costs, and 

related transaction costs, reserves, and the Selling Commissions and Offering 

Expenses. 

See “ACQUISITION AND FINANCING – Financing Terms” and “RISK FACTORS 

– Risks Related to the Financing” for additional discussion regarding the Loan. 

Master Lease Concurrently with acquiring the Property and obtaining the Loan, the Trust entered 

into the Master Lease for the Property with the Master Tenant, a wholly owned 

subsidiary of the Sponsor. At the closing of the acquisition of the Property, the Trust 

assigned the existing Residential Leases to the Master Tenant, and all future 

Residential Leases will be entered into by the Master Tenant. A copy of the Master 

Lease is included as Exhibit C to this Memorandum.  

The initial term of the Master Lease is ten (10) years and ninety-one (91) days, subject 

to extensions as provided therein. The Master Tenant is responsible for the costs of 
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operating, managing and maintaining the Property, and the Trust is responsible for all 

Capital Expenses (as defined in the Master Lease). The Master Tenant also is required 

to pay all taxes and insurance attributable to the Property. See “SUMMARY OF THE 

MASTER LEASE” for additional discussion about the Master Lease. 

Master Lease Rent During the term of the Master Lease, the Master Tenant pays base rent in an annual 

amount set forth in the Master Lease, paid in monthly installments (“Base Rent”). 

See “SUMMARY OF MASTER LEASE – Rental Payments” for additional detail. 

The Trust has directed the Master Tenant to pay each monthly installment of Base 

Rent to the Lender in accordance with the terms and conditions of the Loan 

Documents.  

In addition to the Base Rent, the Master Tenant is responsible for paying additional 

rent (“Additional Rent”), which consists of approximately 100% of the Master 

Tenant’s gross income from the Property for each year of the Master Lease between 

a specifically stated hurdle for each year of the Master Lease and up to a cap amount 

for each such year. Additional Rent is paid monthly on an estimated basis subject to 

a year-end reconciliation. 

In addition to Base Rent and Additional Rent, the Master Tenant is responsible for 

paying supplemental rent (“Supplemental Rent” and, collectively with the Base Rent 

and the Additional Rent, the “Rent”), which consists of approximately 90% of the 

Master Tenant’s gross income from the Property for each year of the Master Lease in 

excess of a specifically stated hurdle for each year of the Master Lease. 

In addition, the Master Lease provides that the Master Tenant is required to pay the 

real estate taxes, utility, cable and internet costs and property insurance costs 

(collectively the “Uncontrollable Expenses”) for each calendar year of the Master 

Lease (prorated for any partial year) up to the amount of projected Uncontrollable 

Expenses for each calendar year as set forth in the Financial Forecast attached as 

Exhibit E to this Memorandum (the “Projected Uncontrollable Expenses”). For the 

avoidance of doubt, to the extent the actual Uncontrollable Expenses for a calendar 

year exceed Projected Uncontrollable Expenses for such year, the Trust will be 

responsible for such difference through reduction in amounts otherwise payable by 

the Master Tenant as Additional Rent or Supplemental Rent. However, if the actual 

Uncontrollable Expenses are less than the Projected Uncontrollable Expenses for a 

calendar year, the difference will be paid by the Master Tenant to the Trust as 

additional Rent (not later than the completion of a year-end reconciliation of such 

amounts, within 90 days of the end of each calendar year). 

The Master Tenant is entitled to the net income from the Property equal to the 

difference, after taxes owed by the Master Tenant, between (a) the gross revenues the 

Master Tenant receives from the Property and (b) the expenses it incurs in maintaining 

the Property and its payment and other financial obligations under the Master Lease, 

including its obligations to pay Rent, Impositions (as defined herein), and Operating 

Costs (as defined herein), but subject to adjustment with respect to Uncontrollable 

Expenses as described above. In addition, the Master Tenant will receive a disposition 

fee (the “Disposition Fee”) upon a sale, transfer or other disposition of the Property. 

The Disposition Fee will be 2.0% of the gross sales price of the Property; provided, 

however, no Disposition Fee will be paid if the net sales price of the Property is less 

than $39,408,522. There shall be no reduction in the Disposition Fee as a result of any 

third-party brokerage commissions otherwise due and payable in connection with the 

sale, transfer, or other disposition of the Property. 

Master Tenant 

Capitalization 

The Master Tenant is a newly formed Delaware limited liability company wholly-

owned by the Sponsor. Capitalization of the Master Tenant consists of $315,000 of 

this amount, $215,000 will be funded from gross Offering proceeds, into the “Master 
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Tenant Reserve Account” (as defined in the Master Lease) and $100,000 has been 

funded through a demand note (the “Demand Note” and together with the Master 

Tenant Reserve Account, the “Master Tenant Capitalization”) from the Sponsor. 

The Sponsor’s Demand Note obligations will be reduced by the amount of any net 

earnings of the Master Tenant retained by the Sponsor in Master Tenant. See 

“SUMMARY OF THE MASTER LEASE – Capitalization of the Master Tenant” and 

“SUMMARY OF THE MASTER LEASE – Reserve Accounts” for more information.  

Asset Management The Trust entered into an asset management agreement (the “Asset Management 

Agreement”) with NewStar Asset Management, LLC, a Georgia limited liability 

company (in such capacity, the “Asset Manager”), for the management of the 

property.  

The Asset Manager is responsible for ensuring that the Property is managed and 

operated in accordance with the Asset Management Agreement in a commercially 

reasonable manner. The Trust engaged the Asset Manager to provide certain 

management services to the Trust. 

 

The Asset Management Agreement will terminate upon the sale of the Property. The 

Asset Management Agreement may be terminated by the Trust prior to the termination 

date For Cause. “For Cause” is defined in the Asset Management Agreement to mean 

any of the following: (i) a material breach of the Asset Management Agreement by 

the Asset Manager, subject to a cure period, (ii) the commission by the Asset Manager 

of any act or omission constituting fraud, theft, conversion, or willful misconduct in 

connection with the performance of its duties under the Asset Management 

Agreement, or (iii) the filing of a petition in bankruptcy by the Asset Manager, the 

filing of a petition in bankruptcy against the Asset Manager which is not dismissed 

within sixty (60) days of the date of filing, or if the Asset Manager makes a general 

assignment for the benefit of its creditors or takes advantage of any insolvency law. 

Additionally, either party may terminate the Asset Management Agreement at any 

time without cause upon ten (10) days’ prior written notice to the other party. Upon 

the termination of the Asset Management Agreement, the Trust shall pay the Asset 

Manager any accrued compensation due to the Asset Manager under the Asset 

Management Agreement.  

 

The Trust is required to pay the Asset Manager an annual fee of $35,000 for Year 1 

(2026), $0 for Years 2 and 3, and $15,000 for Year 4 and an annual fee of $40,000 for 

each subsequent year (“Asset Management Fees”), prorated monthly for any partial 

year, provided, however, that the Asset Manager may decide, in its sole discretion, to 

be paid an amount less than the total amounts to which it is entitled under the Asset 

Management Agreement, and any excess amount that is not paid may, in the Asset 

Manager’s sole discretion, be waived permanently or, as applicable, deferred or 

accrued, without interest, to be paid at a later point in time.  

In addition to the fees payable to the Asset Manager, the Trust is responsible for 

reimbursing the Asset Manager for all expenses attributable to the Trust and paid or 

incurred by the Asset Manager in providing services under the Asset Management 

Agreement.  

 

The Asset Manager may, in its sole and absolute discretion, waive or defer the Asset 

Management Fees in whole or in part and collect any deferred Asset Management 

Fee; provided, however, that any uncollected deferred Asset Management Fees shall 

be paid upon the earlier of (1) the termination of the Asset Management Agreement; 

(2) the disposition of the Property; or (3) at the discretion of the Trust. Such waiver 
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or deferral shall not be effective unless it is documented in a written instrument signed 

by the Asset Manager and delivered to the Trust.  

If the Trust requests any additional services not specified in the Asset Management 

Agreement, the Asset Manager may agree to provide the requested services upon 

terms mutually agreeable to the Trust and the Asset Manager.  

The compensation arrangements described above, and in more detail throughout this 

Memorandum, are not the result of arm’s-length negotiations.  

 

Pursuant to the Asset Management Agreement, the Trust will pay Asset Manager 

certain compensation as described under “COMPENSATION OF THE SPONSOR 

AND ITS AFFILIATES – Asset Management Fees” and “COMPENSATION OF 

THE SPONSOR AND ITS AFFILIATES – Disposition Fees.” A copy of the Asset 

Management Agreement is available in the Investor Data Room.  

Property Management The Master Tenant entered into a property management agreement (the “Property 

Management Agreement”) with Prim Properties, LLC, a Georgia limited liability 

company and unaffiliated third party (the “Property Manager”), pursuant to which 

the Property Manager is responsible for managing, operating and maintaining the 

Property. A copy of the Property Management Agreement is available to prospective 

Investors in the Investor Data Room. The fees payable under the Property 

Management Agreement are Operating Costs under the Master Lease and the financial 

responsibility of the Master Tenant. See “SUMMARY OF THE MASTER LEASE – 

Repairs and Maintenance” for more information. 

The Property Management Agreement has an initial term commencing on February 

6, 2026, and expiring on or about February 5, 2028, which will automatically renew 

month-to-month thereafter until terminated. The Property Management Agreement 

may be terminated with or without cause by the Master Tenant or the Property 

Manager, prior to the termination date or the expiration of any renewal term upon 

thirty days’ written notice, and shall automatically terminate upon the transfer or 

conveyance of the Property, whether such conveyance is voluntary, involuntary, 

through foreclosure, deed under power of sale, or by operation of law.  

Pursuant to the Property Management Agreement, the Master Tenant is required to 

pay the Property Manager a monthly management fee equal to two percent (2%) of 

all amounts collected in respect of the Property during the initial term of the agreement 

(the first two years). Following the expiration of the initial term, the management fee 

shall be determined by mutual agreement of the parties from time to time. In the event 

the parties are unable to agree on the management fee applicable after the initial term, 

either party may terminate the Property Management Agreement. 

The Property Manager is also entitled to (i) a one-time on-boarding fee of $50,000 for 

preparing the Property for operation, (ii) and early termination fee equal to the last 

month’s management fee times the number of months remaining of the initial six 

month term in the event the Property Management Agreement is terminated withing 

the first six months, and (iii) a $5,000 disposition fee in the event of a Property sale. 

Additionally, the Property Manager is entitled to the reimbursement of certain 

expenses incurred by the Property Manager in the performance of its duties under the 

Property Management Agreement.  

See “SUMMARY OF THE MASTER LEASE – Property Management,” 

“MANAGEMENT AND PRIOR PERFORMANCE,” and “RISK FACTORS – Risks 

Related to the Master Lease and the Management of the Property.” 
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Reserve Accounts The Lender required the Trust to establish certain reserves from the proceeds of the 

Loan. At the closing of the Loan, the Trust deposited $382,402 into reserve accounts 

with the Lender, which consists of $38,000 as replacement reserves for the Property 

(the “Lender Replacement Reserve Account”) and $344,402 as tax and insurance 

premium reserves for the Property (the “Tax and Insurance Reserve Account,” 

together with the Lender Replacement Reserve Account, the “Lender-Mandated 

Reserve Accounts”). The Lender requires certain ongoing monthly deposits into the 

Lender-Mandated Reserve Accounts. The Master Tenant will fund the Tax and 

Insurance Reserve Account as part of its obligation to pay Rent to the Trust; however, 

the ongoing monthly requirements for the Lender Replacement Reserve Account are 

funded from the Trust Reserve Account described below. 

In addition to the Lender-Mandated Reserve Accounts, the Trust will establish a 

reserve account (the “Trust Reserve Account”) to make funds available for capital 

expenditures and unanticipated costs relating to the Property and the Trust. The Trust 

will make an initial contribution of $880,000 from the proceeds of the Offering as set 

forth in the Financial Forecast, attached as Exhibit E. 

In addition, as part of the Master Tenant Capitalization and to provide funds to the 

Master Tenant for use at the Property, a reserve account (the “Master Tenant 

Reserve Account”) of $215,000 will be funded with proceeds of the Offering. See 

“SUMMARY OF THE MASTER LEASE – Capitalization of the Master Tenant” and 

“SUMMARY OF THE MASTER LEASE – Reserve Accounts” for more information.  

The Lender-Mandated Reserve Accounts, the Trust Reserve Account and the Master 

Tenant Reserve Account are collectively referred to herein as the “Reserve 

Accounts.” If additional reserves are needed, the Administrative Trustee may 

withhold distributions from the Trust to the Investors. See “RISK FACTORS – Risks 

Related to the Master Lease and the Management of the Property.” Any amounts 

remaining in the Reserve Accounts upon the sale of the Property will be distributed 

to the Investors (and any other holders of Interests) based on their respective pro rata 

Interests. 

The Trust and the Trust 

Agreement 

The terms of the Trust are governed by the Trust Agreement, a copy of which is 

attached as Exhibit B to this Memorandum. The Trust Agreement sets forth the rights 

and duties of the Investors and the Trustees (as defined herein) with respect to the 

Property. Sorenson Entity Services, LLC, a Delaware limited liability company, 

serves as co-trustee of the Trust (the “Delaware Trustee” and, together with the 

Administrative Trustee, the “Trustees”). Additionally, the Delaware Trustee serves 

as an independent trustee for purposes of satisfying the Lender’s requirement that the 

Trust have an independent trustee until the Loan has been paid in full. The 

Administrative Trustee is responsible for the operation of the Trust and the Property. 

The Administrative Trustee holds title to the Property on behalf of the Trust for the 

sole and exclusive purpose of satisfying certain state law requirements that bare legal 

title to the Property be held by a trustee of the Trust.   

In connection with each Investor’s purchase of Interests, the Investor will be required 

to enter into the Trust Agreement. The Trust will convey the respective Interests to 

each Investor by issuing each Investor an assignment of beneficial interest. However, 

pursuant to the Trust Agreement, which was designed to meet the parameters of 

Revenue Ruling 2004-86, 2004-2 C.B. 191, issued by the Internal Revenue Service, 

the Investors who own the beneficial interests in the Trust are not permitted to have 

any voting rights with respect to the operation and ownership of the Property. 

Under the Trust Agreement, if: (1) (a) the Trust Property (as defined in the Trust 

Agreement) is in jeopardy of being foreclosed upon due to a default on the Loan or 

there is otherwise an event of default under the Loan beyond any applicable notice or 
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cure periods; (b) the Trust Property or any portion thereof is subject to a casualty, 

condemnation or similar event that is not adequately compensated for through 

insurance or otherwise; (c) the Administrative Trustee determines that the Investors 

are at risk of losing all or a substantial portion of their investment in the Interests; (d) 

so long as any obligation remains outstanding under the Loan, any event occurs that 

causes the Administrative Trustee to cease to be the administrative trustee of the Trust 

unless a replacement acceptable to the Lender has been appointed; or (e) so long as 

any obligation remains outstanding under the Loan, any event occurs that causes the 

dissolution or termination of the Trust that is not in accordance with the Loan 

Documents; and (2) with respect to any such event, the Administrative Trustee is 

prohibited from taking action with respect to such risk because such action would 

“vary the investment” of the Investors, the Administrative Trustee will, so long as any 

obligation evidenced or secured by the Loan Documents remains outstanding, will 

terminate the Trust by converting it into a limited liability company (a “Springing 

LLC”). As a result of such transaction, referred to herein as a “Transfer 

Distribution,” each of the Investors would become members of the new Springing 

LLC, owning an interest in the Springing LLC identical to their Interests in the Trust, 

and the Administrative Trustee would become the manager of the Springing LLC. 

Notwithstanding the Transfer Distribution, the Property would remain subject to the 

terms of the Loan Documents and the Master Lease.  

Notwithstanding the above, if no obligation evidenced or secured by the Loan 

Documents remains outstanding and all such obligations have been satisfied in full at 

the time the Trust is terminated as described above, or if the Loan Documents do not 

prohibit a direct distribution of the Trust Property to the Investors the Administrative 

Trustee may in its sole discretion terminate the Trust by either: (1) converting the 

Trust into a Springing LLC; or (2) dissolving and winding up the Trust in accordance 

with Section 3808 of the Act and distributing to the Investors, subject to the provisions 

of the Trust Agreement, each Investor’s share of the Trust Property. 

As a result of the foregoing transactions, actions could be taken to conserve and 

protect the Property that could not have been taken otherwise. 

See “SUMMARY OF THE TRUST AGREEMENT” for additional discussion. 

Investor Suitability Investment in the Interests involves a high degree of risk and is suitable only for 

persons of substantial financial means who have no need for liquidity and who can 

afford to lose their entire investment. The Trust will only accept a subscription from 

an “accredited investor,” as defined in Regulation D under the Securities Act, who 

satisfies the investor suitability requirements set forth herein.  

Purchase of an Interest To purchase an Interest, a prospective Investor must deliver to the Trust an executed 

copy of a complete and accurate Investor Questionnaire and Purchase Agreement 

(together, the “Purchase Agreement and Investor Questionnaire”), forms of which 

are attached hereto as Exhibit A. A prospective Investor may be accepted or rejected 

by the Trust at any time and for any reason after delivering the Purchase Agreement 

and Investor Questionnaire, but prior to the receipt of funds for purchase. If rejected, 

a prospective Investor’s funds will be returned to the prospective Investor or his, her 

or its qualified intermediary. See “HOW TO PURCHASE” and “PLAN OF 

DISTRIBUTION.” 

Sale or Transfer of 

Interests 

The Interests are being offered and sold pursuant to exemptions from the registration 

provisions of federal and state law. Accordingly, the Interests are subject to 

restrictions on transfer. The Trust Agreement contains additional restrictions on 

transfer. See “SUMMARY OF THE TRUST AGREEMENT – Restrictions on 

Transfer of Interests.” The Loan Documents also contain certain restrictions on the 

transfer of Interests. See “ACQUISITION AND FINANCING – Financing Terms – 
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Restrictions on Transfer of Interests.” If an Investor is able to sell his, her or its 

Interest, the Investor and his, her or its purchaser(s) will bear the costs, if any, of the 

sale or transfer. 

Tax Considerations Tax counsel to the Trust (“Special Tax Counsel”) has provided a tax opinion (the 

“Tax Opinion”) that the acquisition of the Interests by an Investor should be treated 

as a direct acquisition of the Property for purposes of Section 1031. The Tax Opinion 

is specifically limited to the treatment of an Interest for purposes of Section 1031, 

however, and does not address any other tax issues that may be of interest to Investors 

based on their own particular circumstances. Accordingly, all prospective Investors 

must consult their own independent legal, tax, accounting and financial advisors and 

must represent in the Purchase Agreement that they have done so as an investment 

requirement. In addition, the Tax Opinion has been provided to the Trust to support 

the marketing of the Interests, and is not intended to be used and cannot be used to 

avoid penalties that may be imposed under federal tax law (although other facts can 

be used to avoid penalties, such as evidence of an Investor’s good faith reliance on 

advice of his, her or its own independent counsel or the existence of substantial legal 

authority). See the Tax Opinion attached as Exhibit D to this Memorandum, 

“FEDERAL INCOME TAX CONSEQUENCES” and “RISK FACTORS - Tax Risks” 

for additional discussion regarding tax considerations. 

Tax Exempt Investors Prospective tax-exempt investors should be aware that investment in the Trust is likely 

to generate income treated as unrelated business taxable income for U.S. federal 

income tax purposes. See “FEDERAL INCOME TAX CONSEQUENCES – Taxation 

of Tax-Exempt Investors.” 
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SUMMARY OF THE PURCHASE AGREEMENT  

General 

Each Investor will be required to execute a Purchase Agreement and Investor Questionnaire in the forms 

attached hereto as Exhibit A. Prospective Investors should review the entire Purchase Agreement and Investor 

Questionnaire with their own independent legal counsel before submitting an offer to purchase an Interest. Except as 

set forth in this section below in “Termination of the Purchase Agreement,” the execution of the Investor Questionnaire 

and Purchase Agreement and tender of the requisite amount of money will constitute an irrevocable offer to purchase 

an Interest. The following is merely a summary of some of the significant provisions of the Purchase Agreement and 

is qualified in its entirety by reference thereto. 

The following is merely a summary of some of the significant provisions of the Purchase Agreement and is 

qualified in its entirety by reference thereto.  

Each prospective Investor will be required to acknowledge and represent in the Purchase Agreement and 

Investor Questionnaire that he, she or it is acquiring the Interest for investment purposes and not with a view for resale 

or distribution. Further, each prospective Investor must acknowledge and represent that he, she or it is aware of the 

risks inherent in an investment such as the Interest, including, without limitation, the risks set forth in this 

Memorandum. 

Submission of Offer to Purchase 

A summary of the procedures for the offer and purchase of an Interest is set forth in the section of this 

Memorandum entitled “HOW TO PURCHASE.” Investors should read that section in its entirety. 

Closing 

At the closing of the purchase, the Investor will receive an Interest in the Trust. Prior to an Investor’s closing, 

such Investor is required to deliver to the Trust: (1) the Purchase Agreement and Investor Questionnaire; (2) an 

executed signature page for the Trust Agreement; (3) any other documents as may reasonably be requested by the 

Trust; and (4) the purchase price for the Interest. 

No Tax Advice 

Other than the Tax Opinion issued by the Trust’s Special Tax Counsel and attached hereto as Exhibit D, the 

Investors will acquire their Interests without any representations from the Trust regarding the tax implications of the 

transaction. Each Investor should consult his, her or its own independent attorneys and other tax advisors regarding 

the tax implications of the Investor’s acquisition of the Interests, including whether such acquisition will qualify as 

part of a proposed Section 1031 Exchange, if one is contemplated. See “FEDERAL INCOME TAX 

CONSEQUENCES.” 

Termination of the Purchase Agreement 

In general, a purchase of Interests is irrevocable and may not be canceled, terminated or revoked, and the 

Purchase Agreement will survive the death or disability of the undersigned and will be binding upon and inure to the 

benefit of the parties and their heirs, executors, administrators, successors, legal representatives and assigns. 

An Investor’s Purchase Agreement will be terminated if (a) a prospective Investor is not accepted by the 

Trust, (b) to any Investor who is not then in default upon written request from such Investor until the close of business 

on the third (3rd) day following the date upon which the Sponsor notifies the Investor that the Investor’s subscription 

has been accepted or, (c) if the Trust terminates the Offering for any reason. 

If an offer to purchase is rejected in whole or in part, or if the Trust terminates the Offering for any reason, 

the prospective Investor will have no right to acquire an Interest in the Trust and will have no claims against the Trust 

for damages, expenses, lost profits or otherwise. 
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Indemnity 

The Purchase Agreement contains an indemnity provision whereby each Investor will be required to 

indemnify, defend and hold harmless the Trust, the Administrative Trustee and certain other parties from any and all 

damages, losses, liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that they may incur by 

reason of the Investor’s failure to fulfill all of the terms and conditions of the Purchase Agreement and Investor 

Questionnaire or untruth or inaccuracy of any of the representations, warranties, covenants or agreements contained 

therein. 

Arbitration 

Each Investor voluntarily waives the right to have any dispute arising out of the Purchase Agreement and 

Investor Questionnaire litigated in a court or decided by jury trial. Any dispute or controversy arising out of, or relating 

to, the Purchase Agreement will be resolved by final and binding arbitration brought in Atlanta, Georgia.  

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE TRUST AGREEMENT 

The terms of the Trust are governed by the Trust Agreement, a copy of which is attached as Exhibit B to this 

Memorandum. The initial beneficiary of the Trust is the Depositor, NewStar 17 Sweetwater Springs Depositor, LLC. 

The Administrative Trustee of the Trust is NE Sweetwater Springs Manager, LLC, a Delaware limited liability 

company, and the Delaware Trustee of the Trust is Sorenson Entity Services, LLC. Additionally, the Delaware Trustee 

serves as an independent trustee for the purpose of satisfying the Lender’s requirement that the Trust have an 

independent trustee until the Loan has been paid in full. The rights and obligations of the Investors and Trustees with 

respect to the Property are governed by the Trust Agreement. The following is a summary of some of the significant 

provisions of the Trust Agreement and is qualified in its entirety by reference to the full Trust Agreement. 

EACH PROSPECTIVE INVESTOR SHOULD REVIEW THE ENTIRE TRUST AGREEMENT, A COPY 

OF WHICH IS ATTACHED AS EXHIBIT B, BEFORE INVESTING. THE SUMMARY BELOW IS A SUMMARY 

OF SOME OF THE SIGNIFICANT PROVISIONS OF THE TRUST AGREEMENT. IT IS QUALIFIED IN ITS 

ENTIRETY BY REFERENCE TO THE FULL TEXT THEREOF. 

Purposes of the Trust 

The purposes of the Trust are to: (1) acquire and own the Property; (2) enter into and comply with the terms 

of the Transaction Documents; (3) conserve, protect, manage and dispose of the Property; and (4) take those actions 

that the Trustees determine are necessary or advisable to carry out such purposes. The term “Transaction Documents” 

is defined in the Trust Agreement as the Trust Agreement, the Master Lease, and the Loan Documents. The term 

“Trust Property” is defined in the Trust Agreement as all right, title and interest of the Trust in and to any property 

owned by the Trust, including the Property. 

Term of the Trust 

The Trust will terminate on the earlier of December 31, 2076, or the sale or other disposition of the Property; 

provided, however, in each case, that no such dissolution or winding up will occur so long as any obligation evidenced 

or secured by any of the Loan Documents remains outstanding and not discharged in full. 

Authority and Duties of the Trustees 

The Trustees have the sole authority to manage, control, dispose of or otherwise deal with the Property in a 

manner that is consistent with their duty to conserve and protect the Property. The Trustees are not individually liable 

for their actions except: (1) in the event of their own willful misconduct or gross negligence; (2) for the inaccuracy of 

their representation that the Trust Agreement has been authorized, executed and delivered by each of the Trustees; (3) 

for engaging in any Prohibited Action (as defined below); (4) for their failure to use ordinary care in disbursing monies 

to Investors pursuant to the terms of the Trust Agreement; and (5) for their own income taxes based on fees, 

commissions or compensation received in the capacity of Trustee. The Trustees are indemnified by the Trust from and 

against any liabilities, losses, claims, suits and expenses (including reasonable legal fees) that may be incurred or 

asserted against the Trustees in connection with the operation of the Trust, the Trust Property, or the Loan Documents. 

Such indemnification does not apply, however, if the claim, suit or liability results from any action of the Trustees 

described in clauses (1) through (5) above. To the fullest extent permitted by law, the Trustees are entitled to 

advancement of expenses incurred in defending a claim prior to its final disposition, subject to repayment if a court 

renders a final, non-appealable judgment that the applicable Trustee is not entitled to indemnification. Any 

indemnification set forth in the Trust Agreement is fully subordinated to the Loan. 

The duties of the Delaware Trustee are limited to acting as Trustee in the State of Delaware to satisfy the 

requirement of the Delaware Statutory Trust Act that the Trust have at least one Trustee with a principal place of 

business in Delaware. The Trust Agreement also provides for the Delaware Trustee to serve as an independent trustee 

of the Trust for purposes of satisfying the Lender’s requirement that the Trust have an independent trustee until the 

Loan has been paid in full. 

All other duties reside with the Administrative Trustee, including, but not limited to: (1) acquiring, owning, 

conserving, protecting and selling the Trust Property; (2) entering into or assuming and complying with the terms of 

the Loan Documents, the Master Lease, and other Transaction Documents; (3) collecting cash flow and making 
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distributions in accordance with the Trust Agreement; (4) conserving the Property in a manner consistent with the 

Trust’s obligations under the Master Lease; (5) entering into agreements to enable Investors to complete Section 1031 

Exchanges; (6) notifying relevant parties of any default by them under the Transaction Documents; (7) solely in the 

event of a bankruptcy or insolvency of the Master Tenant, renegotiating existing leases or entering into new leases or 

renegotiating or refinancing any debt secured by the Property; and (8) notifying the Lender of any default under the 

Trust Agreement; and (9) taking any action which, in the reasoned opinion of tax counsel to the Trust, should not have 

an adverse effect on either the treatment of the Trust as an “investment trust” within the meaning of Treasury 

Regulation Section 301.7710-4(c) or any Investor as a “grantor” within the meaning of Code Section 671. 

In addition, for purposes of complying with certain restrictions of Georgia state law, the Trust Agreement 

provides that the duties of the Administrative Trustee include holding bare legal title to the Property. The Trust 

Agreement states that, for the avoidance of doubt, the Administrative Trustee holds only bare legal title to the Property 

for purposes of compliance with state law, does not hold any ownership interest in the Property for income tax 

purposes or for any other legal or equitable purpose other than for purposes of compliance with state law, and expressly 

disclaims any ownership or other interest (legal, equitable or otherwise) in the Property other than such interest in bare 

legal title to the Property as is strictly necessary to comply with state law. The Administrative Trustee has all necessary 

powers that it is required to have under state law as holder of bare legal title of the Property, including the power and 

the authority to execute documents with respect to the acquisition, financing, operation and conveyance of the 

Property. 

Compensation and Reimbursement of the Trustees 

The Trust will pay the Delaware Trustee an initial fee, monthly fees, and document execution fees for its 

services. In addition, the Delaware Trustee will also receive fees for services rendered as the independent trustee. The 

Administrative Trustee serves in such capacity without compensation. The Trustees are entitled to be reimbursed for 

their reasonable expenses related to the performance of their duties. 

Limitation on Authority of the Trustees 

To protect the tax-free exchange status for the Investors under Section 1031, the Trust Agreement prohibits 

the Trustees from taking any of the following actions, provided, however, that such prohibition will apply only if such 

action would constitute a power to “vary the investment” of the Investors as defined by Treasury Regulation Section 

301.7701-4(c)(1) (any such action a “Prohibited Action”). Specifically, actions that may constitute Prohibited 

Actions include: (1) reinvesting money held by the Trust except as provided in the Trust Agreement; (2) renegotiating 

the terms of the Loan, entering into new financing or renegotiating the Master Lease or entering into new leases except 

in the event of the bankruptcy or insolvency of a tenant; (3) making other than minor non-structural modifications of 

the Property other than as required by law; (4) after the formation and capitalization of the Trust, accepting any 

additional capital contributions from any Investor, or any contributions from any prospective new investor; or (5) 

taking any other action that, in the reasoned opinion of tax counsel to the Trust, should be expected to cause the Trust 

to be treated as a “business entity” for federal income tax purposes. 

Authority of Investors 

Because the Trust Agreement was designed to meet the parameters of Revenue Ruling 2004-86 issued by the 

IRS and other relevant regulatory and judicial requirements with respect to the Delaware statutory trust, Investors are 

not permitted to have any vote over the operation and ownership of the Property. Subject to the terms of the Loan 

Documents, Investors holding a majority of the Interests may remove a Trustee only if the Trustee has engaged in 

willful misconduct, fraud or gross negligence with respect to the Trust as determined by a final, non-appealable 

judgment of a court of competent jurisdiction. Upon the resignation or removal of a Trustee, Investors holding a 

majority of the Interests may appoint a successor Trustee, subject to the Lender’s written approval. 

Distributions 

The Investors will be entitled, based on their respective Interests, to all available cash of the Trust, if any, net 

of amounts required to pay and reimburse the Trustees, to pay debt service on the Loan, and to retain amounts 

necessary to pay anticipated ordinary current and future expenses of the Trust. Such cash flow will be distributed on 
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a monthly basis. Amounts retained may be invested only in certain short-term government obligations or certificates 

of deposit in banks or trust companies having a minimum stated capital and surplus of $50,000,000. 

Restrictions on Transfer of Interests 

No Interest, or any portion thereof, may be assigned, pledged, encumbered or transferred without the prior 

consent of the Administrative Trustee. The Administrative Trustee’s consent to each proposed transfer is subject to 

the sole discretion of the Administrative Trustee, including but not limited to, the satisfaction of the following as 

determined by the Administrative Trustee in its sole discretion: (1) the proposed transfer’s compliance with all 

applicable securities laws; (2) the proposed transfer’s compliance with all transfer restrictions and requirements stated 

in the Loan Documents, including that the transfer does not constitute an event of default under the Loan Documents; 

(3) a determination that the proposed transfer would not result in the Trust having to register as an investment company 

under the Investment Company Act of 1940, as amended, or require the Trust or any Trustee to register as an 

investment adviser under the Investment Advisers Act of 1940, as amended; (4) determination that the proposed 

transfer would not cause the Trust Property to become “plan assets” (as defined in the Trust Agreement); (5) the 

execution by the proposed transferor and transferee(s) of documents to effectuate the transfer that are satisfactory to 

the Administrative Trustee; and (6) the payment of all expenses related to the proposed transfer by the transferor. See 

“RISK FACTORS – Risks Related to the Offering – There is no public market for the Interests” for additional 

discussion related to the restrictions on transfer. 

See “SUMMARY OF THE TRUST AGREEMENT - Authority and Duties of the Trustees” for additional 

discussion. 

Property Rights 

The Trust, and not the Investors, holds legal title to the Property, except that, as described above, the 

Administrative Trustee will hold bare legal title to the Property to satisfy certain state law requirements. The Investors 

are not entitled to share in the use of the Property or to any in-kind distribution of the Property. 

Termination in Certain Circumstances 

If: (1) (a) the Trust Property is in jeopardy of being foreclosed upon due to a default on the Loan or there is 

otherwise an event of default under the Loan beyond any applicable notice or cure periods, (b) the Trust Property or 

any portion thereof is subject to a casualty, condemnation or similar event that is not adequately compensated for 

through insurance or otherwise; (c) the Administrative Trustee determines that the Investors are at risk of losing all or 

a substantial portion of their investment in the Interests; (d) so long as any obligation remains outstanding under the 

Loan, any event occurs that causes the Administrative Trustee to cease to be the Administrative Trustee of the Trust 

unless a replacement acceptable to the Lender has been appointed; or (e) so long as any obligation remains outstanding 

under the Loan, any event occurs that causes the dissolution or termination of the Trust that is not in accordance with 

the Loan Documents; and (2) with respect to any such event, the Administrative Trustee is prohibited from taking 

action with respect to such risk because such action would “vary the investment” of the Investors, the Administrative 

Trustee will, so long as any obligation evidenced or secured by the Loan Documents remains outstanding, terminate 

the Trust by converting the Trust into a Springing LLC, as a result of which:  (1) the Investors would become members 

of the Springing LLC, owning an interest in the Springing LLC in proportion to their Interests in the Trust; (2) the 

Springing LLC would continue to own the Property subject to the terms of the Loan Documents and the Master Lease; 

and (3) the Administrative Trustee would become the manager of the Springing LLC.  

Notwithstanding the above, if no obligation evidenced or secured by the Loan Documents remains 

outstanding and all such obligations have been satisfied in full at the time the Trust is to be terminated as described 

above, or if the Loan Documents do not prohibit a direct distribution of the Trust Property to the Investors, the 

Administrative Trustee may in its sole discretion terminate the Trust by either:  (1) converting the Trust to a Springing 

LLC; or (2) dissolving and winding up the Trust in accordance with Section 3808 of the Act and distributing to the 

Investors, subject to the provisions of the Trust Agreement, each Investor’s share of the Trust Property. 

As a result of the foregoing transactions, actions could be taken to conserve and protect the Property that 

could not have been taken otherwise. 
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Investor Liability and Bankruptcy 

Investors will not have liability for the debts or obligations of the Trust or any other Investor, whether with 

respect to the Property or otherwise, and the Trust Agreement will not be terminated by reason of the bankruptcy or 

insolvency of any Investor. 

Tax Status of Trust 

The Trust Agreement provides that the Trust is intended to qualify as an “investment trust” and a “grantor 

trust” for federal income tax purposes, and not as a partnership or other business entity. Thus, although the Trust is 

respected as a separate entity for state law purposes, each Investor should be treated as owning a direct interest in the 

Property for purposes of Section 1031. See “FEDERAL INCOME TAX CONSEQUENCES.” Each Investor is 

required to report its Interests in the Trust in a manner that is consistent with the foregoing.  
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DESCRIPTION OF THE PROPERTY 

Ownership of the Property 

The Trust owns a fee simple interest in the Property, multifamily residential community commonly known 

as “Sweetwater Springs,” located at 1510 Duluth Highway, Lawrenceville, Georgia 30043. For purposes of complying 

with certain provisions of Georgia state law, bare legal title to the Property is held by the Administrative Trustee. The 

Administrative Trustee holds title to the Property on behalf of the Trust for the sole and exclusive purpose of satisfying 

certain state law requirements that bare legal title to the Property be held by the trustee of the Trust. The Property is 

100% leased to the Master Tenant pursuant to the Master Lease. The Master Tenant subleases the units at the Property 

to the Residents pursuant to the Residential Leases. See “SUMMARY OF THE MASTER LEASE” for additional 

information regarding the Master Tenant and the terms of the Master Lease. 

General Property Information 

The Property consists of two parcels of approximately 7.47 acres of land and ninety-five (95) townhome 

apartments, which includes a mix of two-, three- and four- bedroom townhomes, contained within seven residential 

buildings comprising 171,271 net rentable square feet and one leasing office. Property amenities include a swimming 

pool, cabana with restrooms and showers, pet play area and playground. 

 Property specific information for the Property is available in the Property Condition Report dated December 

3, 2025 (the “Assessment”), prepared by Building Evaluation Services and Technology (“BEST”). A copy of the 

Assessment is available to prospective Investors in the Investor Data Room. Additional information concerning the 

Property is summarized below. 

 Certain general information concerning the Property is summarized in the table below. 

Address Approximate 

Land Area* 

Rentable SF of 

Buildings* 

Units Parking* Year 

Completed 

1510 Duluth Highway 

Lawrenceville, Georgia 30043 

7.47 acres 171,271 sq. ft. 95 247 spaces 

(includes 4 

ADA 

spaces) 

2021 and 

2025 

* References in this Memorandum to the (1) acreage of the Property and the number of parking spaces are based on the Survey and 

the Assessment; and (2) rentable square footage of the buildings is based on the Appraisal. Copies of the Survey and the Assessment 

are available to prospective Investors in the Investor Data Room.  

Description of the Property 

The following description of the Property is based on the description set forth in the Assessment. 

Structure. The building foundations consists of a slab-on-grade design constructed of poured-in-place 

concrete. Building structures are conventional wood framing utilizing standard dimensional lumber and brick veneer 

and cement fiberboard siding, with wood trim elements. Select units have wood framed balconies. 

Roof. The pitched roofs are covered in asphalt composition shingles with gutters and downspouts for 

drainage. 

Windows and Exterior Doors. Windows are vinyl-framed, double-pane and single-hung units. Apartment 

entry doors are single-leaf hollow core metal insulated units with standard hardware features, deadbolts (typically 

electronic), and viewports. The doors leading to balcony spaces are glass sliding doors with sliding screen inserts. 

Amenities. Amenities include a swimming pool, playground, dog park, and leasing office. 

Interior Finishes. Interior walls and ceilings are untextured sheetrock. Flooring is primarily vinyl throughout 

with some carpeting in bedrooms. Bathrooms contain fiberglass tubs with fiberglass surrounds, vanities with granite 

countertops with a porcelain sink, and standard toilets. Select master bathrooms have fiberglass soaker tubs and 

standup showers. Kitchens include plastic laminated particleboard cabinetry, granite countertops and single-basin 
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stainless steel sinks and contain refrigerators, electric range, dishwashers, garbage disposals, and microwaves. Each 

home contains an in-unit full size washer and dryer. 

Elevators. The Property has no elevators.  

Heating and Cooling. Each unit at the site is heated and cooled on an individual basis by central heating, 

ventilation, and air conditioning systems. Electric forced-air furnace units are located in the attic of each unit. Air 

conditioning is provided by a remote condensing unit mounted on isolation pads around the perimeters of the 

buildings. 

Utilities. Domestic water and sewage services are provided by Gwinnett County. Electricity is provided by 

Georgia Power. There is no natural gas at the Property. Each home is provided with individual solid waste receptacles, 

which are picked up curbside by the Waste Pro & Waste Management. Cable television and internet are available to 

Residents. 

Electrical. Each apartment has a self-contained wiring system furnishing electricity to the individual wall 

receptacles, appliances, light fixtures, switches, and air conditioners. The electricity consumption is measured for each 

unit by electrical meters located in groupings at building exteriors. Electric service to the property occurs through 

underground cabling terminating at pad-mounted transformers. Wiring is copper branch wiring. Electricity is 150 

amps. Circuit breakers and GFCI outlets are present.  

Water Distribution and Domestic Hot Water. Hot water is provided to each unit by individual 50-gallon 

electric water heaters located in the HVAC closets near the center of each unit.  

Sewer. Sanitary waste piping is PVC.  

Fire and Life Safety Systems. Fire hydrants are located on and off-site along nearby public roads, as well as 

a system of paved drive aisles and parking areas, which provide emergency vehicle access to one or more sides of 

each building. Hardwired smoke and carbon monoxide detectors with battery backups are present in the apartments. 

A Type ABC extinguisher is provided at the leasing office. 

Access. The Property can be accessed via curb cuts along Stone Path Way NW, which divides the Property 

parcels. Interior roadways include Sweet Blossom Court and Sweet Blossom Trail. 

Parking. The Property has 247 spaces which includes 4 handicap spaces, 95 garage spaces, 95 driveway 

spaces, and 53 standard surface spaces. 

Condition of the Property 

According to the Assessment, the Property is in good overall condition. BEST identified immediate repair 

needs for the Property totaling $2,100 related to sealing, coating and restriping parking spaces. BEST also identified 

certain long-term replacement and repair needs for the Property totaling $219,029 (approximately $192 per unit per 

year) in inflated dollars assuming a 12-year holding period and an inflation rate of 3%. These long-term replacement 

costs were most heavily weighted toward replacing vinyl flooring, unit appliances and cooling systems.  

Zoning 

The Sponsor has obtained a zoning report dated January 5, 2026 (the “Zoning Report”), prepared by 

Nationwide Zoning Services, LLC (“Zoning Report”). According to the Zoning Report, the Property was originally 

zoned RM-13, Multifamily Residence District, but this designation has since become inactive and the Property is now 

zoned “LRR” Low Rise Residential District. Since the Property was built before the current Gwinnett County Unified 

Development Ordinance, the Property’s use is considered legal nonconforming, as townhomes are not a permitted use 

in the LRR district. In the event of a casualty, the buildings may continue to be legal non-conforming (i.e., may 

continue to be townhomes) so long as they are rebuilt within 12 months of the casualty and not enlarged beyond the 

existing footprint. There are no outstanding fire code violations on file according to the Gwinnet County Fire 

Marshal’s Office, and no outstanding building or zoning code violations according to Planning and Development 

Department. A copy of the Zoning Report is available to prospective Investors upon request. 
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The following table sets forth the flood, seismic, wind and hurricane zones in which the Property is located. 

The flood zone information is based on the Flood Insurance Rate Map maintained by the Federal Emergency 

Management Agency (“FEMA”); the seismic zone information is based on the “Seismic Zone Map of the United 

States,” in the 1997 Uniform Building Code; and the wind and hurricane zone information is based on FEMA’s “Map 

of Wind Zones in the United States.” 

 Flood Zone Seismic Zone Wind Zone 

Hurricane 

Susceptible 

Region 

Zone X (unshaded) 

(area located outside the 100 and 500 year flood 

plain) 

Zone I  

(area of low probability of 

damaging ground motion) 

Zone III 

(up to 200 mph) 
No 

 The Property is not located in a hurricane susceptible or a special wind zone.  

Environmental 

The Lender obtained a Phase I for the Property, dated December 3, 2025 and prepared by BEST. A copy of 

the Phase I and related reliance letter is available to prospective Investors in the Investor Data Room. The Phase I was 

conducted no more than 180 days prior to the Trust’s acquisition of the Property. The Phase I was performed in 

compliance with the standards of ASTM Practice E1527-21, which is recognized by the United States Environmental 

Protection Agency and many states as adequate to demonstrate compliance with “All Appropriate Inquiries.” The 

Phase I identified a REC related to petroleum releases at an adjoining gas station resulting in residual groundwater 

contamination migrating beneath portions of the Property. The Property is served by municipal water, does not utilize 

groundwater, and prior investigations determined that vapor intrusion does not pose a risk to occupants. The Property 

is enrolled in the Georgia Brownfields Program and is subject to a Limitation of Liability issued by the Georgia 

Environmental Protection Division, which limits liability for preexisting environmental conditions associated with the 

adjoining release. The Phase I did not identify any evidence of CRECs, HRECs, de minimis conditions, or BERs (as 

such terms are defined in “RISK FACTORS – Risks Related to the Property – The existence of any environmental 

issues with the Property may adversely affect the Trust”) and did not recommend any further action or investigation. 

See “RISK FACTORS – Risks Related to the Property – The existence of any environmental issues with the Property 

may adversely affect the Trust” for additional discussion. 

Agreements Affecting the Property; Declaration 

The Property is subject to easements and other agreements of record, the most significant of which are 

available to prospective Investors in the Investor Data Room. Such agreements contain obligations and restrictions 

with which the Trust and the Master Tenant must comply. Such agreements generally provide easements to certain 

parties for utilities, storm water, parking and for other purposes and establish certain covenants regarding the use and 

maintenance of the Property. 

The Property is subject to that certain Easement Agreement by and between Davis Terry, L.P., a Georgia 

limited partnership and Portrait Homes – Sweetwater LLC, an Illinois limited liability company dated July 1, 2005 

(the “Easement Agreement”). The Property is also subject to that certain Sweetwater Townhomes Recreational 

Amenities Use Agreement (the “Residential Use Agreement”) by and between Sweetwater Townhomes Owners 

Association, Inc, a Georgia non-profit corporation, and the Sweetwater Landings, LLC, dated August 13, 2020.  

Pursuant to the Residential Use Agreement, the Trust, as successor in interest to Sweetwater Landings, LLC, is 

required to pay certain costs related to maintaining a detention pond (as defined in the Easement) that benefits the 

Property.  

See “RISK FACTORS – Risks Related to the Property” for additional discussion. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE MASTER LEASE 

General 

Concurrently with acquiring the Property and obtaining the Loan, the Trust entered into the Master Lease for 

the Property with the Master Tenant, a wholly owned subsidiary of the Sponsor. At the closing of the acquisition of 

the Property, the Trust assigned the existing Residential Leases to the Master Tenant, and all future Residential Leases 

will be entered into by the Master Tenant.  

Below is a description of significant, but select and limited, economic terms of the Master Lease. The 

fundamental information listed below is not exhaustive of all important terms of the Master Lease, such as, for 

example, the Trust’s and Investors’ liabilities associated with indemnification provisions and termination.  

EACH PROSPECTIVE INVESTOR SHOULD REVIEW THE ENTIRE MASTER LEASE, A COPY OF 

WHICH IS ATTACHED AS EXHIBIT C, BEFORE INVESTING. THE SUMMARY BELOW IS A SUMMARY 

OF SOME OF THE SIGNIFICANT PROVISIONS OF THE TRUST AGREEMENT. IT IS QUALIFIED IN ITS 

ENTIRETY BY REFERENCE TO THE FULL TEXT THEREOF. 

Term 

The initial term of the Master Lease is ten (10) years and ninety-one (91) days (the “Original Term”), 

expiring on May 2, 2036; provided that the Original Term will be extended for so long as any obligation remains 

outstanding under the Loan Documents until all such obligations have been fully performed and satisfied. In addition, 

the Master Lease will automatically renew for up to three successive renewal terms of five years each (each a 

“Renewal Term,” together with the Original Term, the “Term”), provided that the Master Tenant may elect not to 

renew by providing the Trust sixty (60) days’ prior written notice prior to the expiration of the Original Term or 

Renewal Term, as applicable. During the Term, the Master Tenant is obligated to pay the Rent and bear all costs of 

operating, maintaining, repairing, and leasing the Property. The Master Lease may be terminated prior to the end of a 

Term in circumstances that include the following: (a) by the Trust in the event of an uncured default by the Master 

Tenant; (b) by the Trust or the Master Tenant in the event the Trust ceases to be a Delaware statutory trust, subject to 

the consent of the Lender; and (c) upon a sale of the Property, in which case the Master Lease terminates automatically. 

Rental Payments 

During the term of the Master Lease, the Master Tenant pays Base Rent equal to the amounts scheduled to 

fall due to the Lender pursuant to the Loan Documents (such amounts, the “Annual Note Payments”). Such amount 

does not include any additional amounts that may become payable to the Lender due to, for example, a default under 

the Loan Documents, or a balloon payment becoming due under the Loan Documents. The Trust has directed the 

Master Tenant to pay each monthly installment of Base Rent to the Lender in accordance with the terms and conditions 

of the Loan Documents. This direction does not, however, constitute an assumption of the Trust’s obligations under 

the Loan Documents, and does not alter the Trust’s obligations thereunder, but rather is an accommodation to the 

Trust. 

In addition to Base Rent, the Master Tenant is required to pay Additional Rent and Supplemental Rent to the 

Trust. Additional Rent consists of 100% of the Master Tenant’s “Gross Income” (as defined below) for each year of 

the Master Lease that exceeds the “Additional Rent Breakpoint” for such year, up to the “Additional Rent Cap” 

for such year. Supplemental Rent consists of 90% of the Master Tenant’s Gross Income from the Property for each 

year of the Master Lease that exceeds the “Supplemental Rent Breakpoint” for such year.  

As defined in the Master Lease, “Gross Income” means all income collected by the Master Tenant from 

rents, license fees and/or assessments and other items arising from the use of the Property, including but not limited 

to, rents on the Residential Leases, tenant payments for reimbursement of real estate taxes, property liability and other 

insurance, common area maintenance fees, tax reduction fees, late fees, returned check charges, damages and repairs, 

and all other tenant reimbursements, administrative charges, proceeds of rental interruption insurance, parking fees, 

claims, income from coin operated machines and other miscellaneous income, due or to become due, less any 

allowances for uncollectable receivables.  
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The following table sets forth the Base Rent and certain elements used in the computation of Additional Rent 

and Supplemental rent during the Original Term:  

Lease 

Year 
Base Rent 

Additional 

Rent 

Breakpoint 

Additional 

Rent Cap 

Supplemental 

Rent Revenue 

Sharing 

Percentage 

Supplemental 

Rent 

Breakpoint 

1* $743,100 $1,518,500 $818,000 90% $2,336,000 

2 $910,000 $1,835,000 $864,000 90% $2,699,000 

3 $913,000 $1,913,500 $864,000 90% $2,777,000 

4 $910,000 $1,980,000 $878,000 90% $2,858,000 

5 $910,000 $2,030,000 $914,000 90% $2,944,000 

6 $910,000 $2,100,000 $932,000 90% $3,032,000 

7 $913,000 $2,190,000 $933,000 90% $3,123,000 

8 $910,000 $2,185,000 $1,032,000 90% $3,217,000 

9 $910,000 $2,240,000 $1,073,000 90% $3,313,000 

10** $987,000 $2,375,000 $1,383,000 90% $3,758,000 

* Lease Year 1 is approximately 11 months commencing on February 6, 2026 and ending on December 31, 2026.   

** No rental payments are owed for the period March 2, 2036 to the end of the Original Term.  

 

The schedule of Rent for the Renewal Terms is as follows: 

Renewal Term 1 The Rent for each Lease Year of Option Term 1 shall be equal to the sum of (a) 

the Base Rent for the last 12 months of the Original Term; plus (b) Additional 

Rent and Supplemental Rent (including the percentages of Gross Income, 

breakpoints and caps with respect thereto) determined by Master Tenant in a 

manner consistent with the determination of such amounts during the Original 

Term, with a maximum equal to 1.05 times the Rent during the last 12 months 

of the Original Term. 

Renewal Term 2 The Rent for each Lease Year of Option Term 2 shall be equal to the sum of: 

(a) Base Rent for the last 12 months of Option Term 1; plus (b) Additional Rent 

and Supplemental Rent (including the percentages of Gross Income, 

breakpoints and caps with respect thereto) determined by Master Tenant in a 

manner consistent with the determination of such amounts during Lease Year 

16, with a maximum equal to 1.05 times the Rent during the last 12 months of 

Option Term 1. 

Renewal Term 3 The Rent for each lease year of Option Term 3 shall be equal to the sum of (a) 

Base Rent for the last 12 months of Option Term 2; plus (b) Additional Rent 

and Supplemental Rent (including the percentages of Gross Income, 

breakpoints and caps with respect thereto) determined by Master Tenant in a 

manner consistent with the determination of such amounts during Lease Year 

21, with a maximum equal to 1.05 times the Rent during the last 12 months of 

Option Term 2. 

Uncontrollable Expenses  

The Master Lease provides that the Master Tenant will pay the “Uncontrollable Expenses” (i.e., the real 

estate taxes, utility, cable and internet costs and property insurance costs for the Property) for each calendar year of 

the Master Lease (prorated for any partial year), and will be financially responsible for such Uncontrollable Expenses 

up to the amount of “Projected Uncontrollable Expenses” for each calendar year as set forth in the Financial Forecast 

for the Property attached as Exhibit E to this Memorandum. To the extent the actual Uncontrollable Expenses for a 

calendar year paid by the Master Tenant exceed Projected Uncontrollable Expenses for such year, the Trust will be 

responsible for such difference through reduction in amounts otherwise payable by the Master Tenant as Additional 

Rent or Supplemental Rent. However, if the actual Uncontrollable Expenses are less than the Projected Uncontrollable 
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Expenses for a calendar year, the difference will be paid by the Master Tenant to the Trust as additional Rent, not later 

than the completion of a year-end reconciliation of such amounts, within ninety (90) days of the end of each calendar 

year. 

Master Tenant Profits; Disposition Fee 

The Master Tenant is entitled to the net income from the Property equal to the difference, after taxes owed 

by the Master Tenant, between (a) the gross revenues the Master Tenant receives from the Property and (b) the 

expenses it incurs in maintaining the Property and its payment and other financial obligations under the Master Lease, 

including its obligations to pay Rent, Impositions and Operating Costs, subject to adjustment with respect to 

Uncontrollable Expenses. In addition, the Master Tenant will pay to the Sponsor the Disposition Fee upon a sale, 

transfer or other disposition of the Property. The Disposition Fee will be 2.0% of the gross sales price of the Property; 

provided, however, no Disposition Fee will be paid if the net sales price of the Property is less than the $39,408,522. 

There shall be no reduction in the Disposition Fee as a result of any third-party brokerage commissions otherwise due 

and payable in connection with the sale, transfer, or other disposition of the Property. 

Repairs and Maintenance 

The Trust is financially responsible for all “Capital Expenses” at the Property, which means all costs and 

expenses incurred in connection with the Property that are normally capitalized under reasonable real estate practices, 

including but not limited to (1) repairs and replacements to roofs, chimneys, gutters, downspouts, paving, curbs, ramps, 

driveways, parking lots, windows, foundations, exterior walls and all load bearing walls, exterior doors and doorways, 

windows, elevators, fences, gates and HVAC systems and components thereof, and all furniture, fixtures and 

equipment, in each case to the extent such costs are not the responsibility of the Residents, (2) all costs of any type 

arising in connection with ongoing environmental testing and related matters, (3) exterior painting or other façade 

maintenance, and (4) any other obligations of the Trust under the Loan Agreement with respect to environmental 

matters and capital repairs made at the Property and the cost to address any such item, including any latent defect in 

the Property, whether identified in the Loan Agreement or otherwise. Subject to the limitations set forth above with 

respect to Uncontrollable Expenses, the Master Tenant is financially responsible for all costs and expenses incurred 

in connection with the operation, maintenance, management and security of the Property that are not Capital Expenses, 

including the cost of fuel, utilities, cable and internet, property management fees, reasonable attorneys’ fees and 

disbursements and auditing, management and other professional fees and expenses (the “Operating Costs”) and real 

estate taxes, assessments, water and sewer rents, charges for public utilities and similar charges associated with the 

Property (the “Impositions”), except in each case to the extent such amounts are borne by and actually paid by the 

Residents. Although the Trust is responsible for paying Capital Expenses, the Master Tenant is fully responsible for 

performing all maintenance, repairs and replacements to the Property and the Trust will not be required to actually 

perform any maintenance of the Property. 

Capitalization of Master Tenant 

The Master Tenant is a newly formed Delaware limited liability company wholly-owned by the Sponsor. The 

Master Tenant Capitalization consists of $315,000; of this amount, $215,000 will be funded with proceeds of the 

Offering into the Master Tenant Reserve Account and $100,000 will be funded through the Demand Note from the 

Sponsor. The Sponsor may satisfy its obligation to fund the Demand Note with any net after-tax profits it chooses to 

retain in the Master Tenant. The Master Tenant Capitalization will be available for use by the Master Tenant in its 

discretion to satisfy its obligations under the Master Lease. The Master Tenant will have no obligation to replenish 

any portion of the Master Tenant Capitalization once it has been used.  

Reserve Accounts 

The Lender required the Trust to establish the Lender-Mandated Reserve Accounts from the proceeds of the 

Loan. At the closing of the Loan, the Trust deposited $38,000 into the Lender Replacement Reserve Account as 

replacement reserves for the Property and $344,402 into the Tax and Insurance Reserve Account as tax and insurance 

premium reserves for the Property. The Lender requires certain ongoing monthly deposits into the Lender-Mandated 

Reserve Accounts. The Master Tenant will fund the Tax and Insurance Reserve Account as part of its obligation to 

pay Rent to the Trust; however, the ongoing monthly requirements for the Lender Replacement Reserve Account are 

funded from the Trust Reserve Account described below. 
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Also, the Trust will establish the Trust Reserve Account to make funds available for capital expenditures and 

unanticipated costs relating to the Property and the Trust. The Trust will make an initial contribution of $880,000 from 

the proceeds of the Offering as set forth in the Financial Forecast, attached as Exhibit E.  

In addition, as part of the capitalization of the Master Tenant and to provide funds to the Master Tenant for 

use at the Property, the Master Tenant Reserve Account of $215,000 will be funded with proceeds of the Offering. 

The Trust does not anticipate making annual contributions to the Master Tenant Reserve Account. If additional 

reserves are needed, the Administrative Trustee may withhold distributions from the Trust to the Investors. Any 

amounts remaining in the Reserve Accounts upon the sale of the Property will be distributed to the Investors (and any 

other holders of Interests) based on their respective pro rata Interests. 

During the term of the Master Lease, the Master Tenant is responsible for making the payment of all taxes, 

assessments, excises, levies, license and permit fees and other governmental impositions and charges, general and 

special, ordinary and extraordinary, unforeseen and foreseen, of any kind and nature whatsoever, which are imposed, 

levied upon or assessed against or which arise with respect to the Property directly to the appropriate governmental 

authorities. The Master Tenant’s financial responsibility for such items is subject to the limitations described above 

with respect to Uncontrollable Expenses. 

Insurance 

The Master Tenant is required to obtain, at its sole cost, all insurance required under the Loan Documents, 

including, without limitation, comprehensive, replacement cost casualty insurance with not less than 12 months of 

loss of rent coverage and personal liability and property damage insurance. The Trust has been named as an additional 

insured or loss payee, as the case may be, on the insurance policies obtained by the Master Tenant. The Master 

Tenant’s financial responsibility for such items is subject to the limitations described above with respect to 

Uncontrollable Expenses. 

Casualty and Condemnation 

In the event of a casualty or condemnation, the Trust (or the Master Tenant on the Trust’s behalf) will, to the 

extent permitted by law and the Loan Documents, restore the Property using the insurance proceeds or award, as 

applicable. If either the insurance proceeds or award, as applicable, exceeds the cost to restore the Property, then the 

excess will be treated as Rent and paid to the Trust. 

Rights and Duties of Master Tenant 

The Master Tenant has the sole and exclusive right and obligation to manage, lease, operate, repair and 

maintain the Property during the Term. Among other things, the Master Tenant has the right to negotiate and enter 

into subleases (i.e., the Residential Leases) of the Property, to incur costs and expenses and pay the Property operating 

costs and expenses from the Property cash flow or Reserve Account, and to enter into property and asset management 

agreements with third parties or affiliates. There can be no assurance that the Master Tenant will perform these duties 

as expected or that any failure to perform such duties will be discovered by the Trust on a timely basis. 

Residential Leases 

The Master Tenant subleases the units at the Property to the Residents pursuant to the Residential Leases. A 

copy of the current standard form of the Residential Lease is available to prospective Investors in the Investor Data 

Room. 
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REGIONAL, LOCAL AREA AND MARKET ANALYSIS 

Except as otherwise noted below, the market information on the following pages is excerpted from the 

Appraisal. The Appraisal was compiled using data and information obtained from various third-party services. The 

Appraisal, the data used to compile it, and the results that it predicts are by definition somewhat subjective and may 

be subject to various interpretations. Based upon the foregoing, this information may not accurately reflect or predict 

all information relevant to the market area or the Property. Neither the Trust nor the Sponsor has independently 

verified any of the data included in the Appraisal. However, the Trust has revised portions of the Appraisal included 

in this “REGIONAL, LOCAL AREA AND MARKET ANALYSIS” section to eliminate typographical errors, to 

eliminate duplicative language and to conform to the definitions contained in this Memorandum. 

REGIONAL ANALYSIS 

 

Location. The Property is located in Lawrenceville and Gwinnett County, Georgia. It is part of the Atlanta- 

Sandy Springs-Roswell metro area (the “Atlanta-Sandy MSA”). The Atlanta-Sandy MSA’s economy is 

underperforming. The labor market has perked up in recent months after a soft patch in the second half of 2024. Private 

services are driving job growth, led by education, healthcare and professional services, partly offset by weakness in 

transportation and warehousing. Manufacturing payrolls have regained most of 2024’s losses. Though seasonal 

adjustment may be overstating the strength of local government payrolls, gains have thus far masked federal government 

job losses. The unemployment rate has dipped, but a stagnant labor force tempers this good news. The housing market is 

softening, with slowing house price appreciation, fewer residential permits, and falling construction payrolls. The 

following table illustrates key economic indicators and a comparison of the Atlanta- Sandy MSA to the regional grouping 

as a whole. As indicated, Atlanta-Sandy is projected to outperform the National Region Metros in four of eight 

performance categories shown over the next five years. 
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Employment. Employment data by occupation and business/industry sectors provides an indication of the 

amount of diversification and stability in the local economy. Job sector composition also gives an indication of the 

predominant drivers of current and future demand for supporting commercial real estate sectors. The following tables 

display employment data by occupation sector and by business/industry sector for the area and region. 

 

 

Comparing the industry sectors for the local market area (3-mile radius) to the Atlanta-Sandy MSA indicates 

the local market area is somewhat more heavily weighted toward the Retail Trade, Wholesale Trade, 

Finance/Insurance/Real Estate, and Construction sectors. By contrast, the industry employment totals for Atlanta-Sandy 

MSA indicate somewhat higher proportions within the Services, Transportation/Utilities, Information, Manufacturing, 

Agriculture/Mining, and Public Administration sectors. As of August 2025, the unemployment rate for the Atlanta-Sandy 

MSA was 3.5%. 

The following table lists a number of major employers in the Atlanta-Sandy MSA. While not all-encompassing, 

the list provides further indication of the types of economic sectors that are drivers for the area. 
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Logistics. Tariffs will weigh on logistics over the next year, as households feel the sting of tariff-induced price 

increases and firms grapple with persistent policy uncertainty. Air transport, trucking and courier payrolls are all stagnant. 

The American Trucking Association’s national trucking index is flat thus far in 2025, and slower consumer spending 

growth offers little prospect for improvement. Freight traffic through Hartsfield International Airport slowed 

precipitously in June following a strong spring, consistent with firms and households pulling purchases forward in the 

rush to beat tariff impositions. In addition to the freight slump, year-to-date passenger traffic is down 2% from 2024. The 

outlook is bright longer term, as northern Georgia has the infrastructure, business climate and geographic location to 

draw continued logistics investment. 

Tech. Atlanta-Sandy will anchor Georgia’s growing tech cluster, hosting corporate offices and data centers. 

After a disappointing two-year stretch, professional services have begun to add jobs again. Emblematic of the fusion of 

high-tech manufacturing and white-collar professional services, Rivian will open an East Coast headquarters in Atlanta-

Sandy this year to support its planned factory. Atlanta-Sandy is also an increasingly important hub for data centers to 

support cloud computing and artificial intelligence technologies, thanks to its deep labor pool of educated workers, central 

location within the South, and competitive business environment. The metro area is among the top markets in the nation 

for new data center space under construction. Amazon recently acquired hundreds of acres of land just outside the metro 

division for new facilities. Local utility operator Georgia Power is preparing for massive new energy demand, seeking to 

spend $15 billion to add 8 gigawatts of generating capacity over the next five years. 

Housing. Affordability constraints coupled with rising supply will hold house prices in stasis over the next year. 

Though still below the range that constitutes a balanced market, inventories are mounting. Months’ supply has reached 

its highest level post-pandemic. As a result, builders are pulling back. Residential permits have hit their lowest level since 

2020. Affordability has improved slightly with mortgage rates’ retreat from 2023 peaks, but it remains well below any 

other time in a generation. Strong demographics, an affordability edge on the U.S., and robust income growth will power 

long-run housing demand following this year’s pause. 

Conclusion. The following are positive attributes for the area: diverse economy; distribution and cultural center; 

business-friendly environment and large talent pool with healthy net migration. The negative attributes for the area are:  

heavy dependence on transportation raises cyclical volatility; and strained infrastructure. Atlanta-Sandy MSA’s economy 

is poised for a return to above-average growth over the next year. Sizable new investments will support tech’s resurgence, 

while manufacturing and logistics navigate risks from shifting federal policy. In the long term, a deep talent pool, 

impressive demographics, and a well-established business base will ensure Atlanta-Sandy remains a stellar performer. 

MARKET ANALYSIS 
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 The Property is located along the south side of State Highway 120, just west of Purcell Road. This location 

is also approximately less than two miles east of Interstate 85 and less than one mile north of GA Highway 316.  

Demographics. A demographic summary of the defined area is shown below: 

 

By 2025, the population within a 3-mile radius of the Property is projected to reach 94,984, with an average 

household size of 2.8, reflecting a significant increase from the 90,588 in 2020 and further expanding to 98,414 by 

2030. 

Within a 3-mile radius, the median household income is 80,299 which is slightly below the Gwinnett County 

average, indicating a modestly less affluent local demographic. Educational attainment in this area is also marginally 

lower compared to the county, with fewer residents holding bachelor’s or higher degrees.  
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The ascending population trajectory from 2025 to 2030 within a 3-mile radius of the Property bodes well for 

the real estate market, as it signals a growing demand for housing and commercial services, which can lead to increased 

rental rates, reduced vacancies, and potentially higher property values over time. 

Land Use. Costar reports a total of 392 commercial-use properties within a 2-mile radius of the Property, 

consisting of: office properties lead with a total of 130, retail properties follow with 110, industrial properties are present 

with 76, multifamily properties number 21, flex properties are represented with 20, specialty properties account for 15, 

hospitality properties total 14, health care properties include 4, and sports & entertainment properties have 2. office and 

retail properties dominate the subject surrounding area in terms of number of properties. 

Surrounding Area. The Property’s surrounding area is viewed as suburban. The immediate area around the 

Property can be described as primarily as commercial uses, but there is also a good level of residential development 

along secondary thoroughfares. The Property is in proximity to Interstate Highway 85 which provides easy access to 

most parts of Atlanta MSA, is in the vicinity of Gwinnett County Airport and is also proximate to a large concentration 

of commercial activity. New developments in the surrounding area include: 

• 2300 Pleasant Hill Road - Orchid Grove is a proposed apartment building with a gross building 

area of 776,000 SF located 5.3 miles to the southwest of the Property. This project is expected to 

start construction by March 2026. 

• 1032 Buford Drive - The Greene is a proposed apartment building with a gross building area of 

300,000 SF located 5.5 miles to the northeast of the Property. This project is expected to start 

construction by January 2026. 

Transportation. The Property benefits from direct access to major thoroughfares, including State Route 120 

and Interstate 85, facilitating convenient ingress and egress. Ride Gwinnett formerly known as Gwinnett County 

Transit is the public transit system serving Gwinnett County, Georgia, offering a combination of local fixed-route 

buses, express commuter buses to Atlanta, on-demand microtransit service, and ADA paratransit. Local buses connect 

neighborhoods, shopping areas, and employment centers across the county, while express routes link riders to key 

MARTA stations and downtown Atlanta for regional travel. The state-level transportation options include the Georgia 

Regional Transportation Authority (“GRTA”) Xpress buses, providing regional connectivity. These services enhance 

the Property’s accessibility for residents and contribute to its appeal in the multifamily market. The nearest bus stop 

to the Property is Gwinnett Technical College and Lakes Pkwy @ Smokey Tr. Gwinnett County Airport provides air 

services to the area. The Property is approximately a 35-minute drive to the Atlanta Metropolitan Statistical Area 

(“MSA”) under typical traffic conditions. Gwinnett County Airport is a convenient 15-minute drive from the Property. 

Conclusion. Development activity in the neighborhood has been significant, with several new supply 

additions that include multifamily properties. Given the history of the area and the growth trends, it is anticipated that 

property values will remain stable or slightly increase in the near future. 

MULTIFAMILY MARKET ANALYSIS 

The Property is in the Northeast Gwinnett County submarket of the Atlanta-Sandy Springs-Roswell market 

and is considered a Class A Townhome Apartment in this market. 

Demographic Analysis. In 2025, the total population within a 3-mile radius of Property is projected to be 

94,984 individuals. Comparatively, the Atlanta-Sandy Springs-Roswell, GA MSA is expected to reach a population 

of 6,484,964, while the state of Georgia is anticipated to have 11,269,916 residents. The annual growth rate within the 

3-mile radius is estimated at 0.7%, which is slightly lower than Gwinnett County’s projected growth rate of 0.9%. 

This indicates that while the immediate area around the Property is growing, it is doing so at a marginally slower pace 

than the county as a whole. 

Income Distribution. 
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The average household income within a 3-mile radius is $98,744, while the Atlanta-Sandy Springs-Roswell, 

GA MSA reports $125,785, and the state of Georgia averages $108,989.  

Competitive Properties. Competitive properties are denoted by blue markers while the Property is denoted 

by the red marker. 

 

Comparable Name Address City, State 
Rentable 
Area (SF) 

Units 
Year 
Built 

Floors Exterior Condition Occupancy 

1 
Tricon Trickum 
Hill 

1467 Five Forks 
Trickum Road 

Lawrenceville, 
GA 

143,214 78 2021 2 
Brick & Fiber 
Cement Siding 

Good 95% 

2 Collins Place 
1585 Montford 
Road 

Lawrenceville, 
GA 

191,464 104 2024 2 
Brick & Fiber 
Cement Siding 

Excellent 98% 

3 Waverly Village 
563 Russell Road 
Northeast 

Lawrenceville, 
GA 

136,000 68 2023 3 Brick Veneer Excellent 94% 

4 Rosemary Park 
819 Rosemary Park 
Lane 

Lawrenceville, 
GA 

127,879 78 2022 2 
Fiber Cement Lap 
Siding & Brick 

Excellent 91% 

5 
Overlook at 
Sugar Hill 

1637 Marakanda 
Trail 

Sugar Hill, GA 183,252 131 2016 2 
Wood framed siding 
/ Stone veneer 

Good 91% 

6 
Sugarloaf 
Summit 

1887 Duluth Hwy. 
Lawrenceville, 
GA 

379,808 378 2016 4 
Stone Veneer, 
Hardie-board Siding 

Good 96% 

    1,161,617 837      
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ACQUISITION AND FINANCING 

Acquisition 

The Trust acquired the Property from the Seller on February 6, 2026 for a purchase price of $33,065,000. 

The total cost for the acquisition of the Property, comprised of the purchase price of the Property, acquisition closing 

costs, financing closing costs, and other fees and expenses, was $34,329,352. 

The Trust funded the acquisition of the Property with cash contributed by the Depositor, and proceeds of the 

Loan. See “Financing Terms,” below, for additional discussion regarding the Loan. 

Financing Terms 

 In connection with the acquisition of the Property by the Trust, the Trust obtained the Loan in the original 

principal amount of $17,600,000 from the Lender, NewPoint Real Estate Capital LLC, under the Federal Home Loan 

Mortgage Corporation Conventional Fixed Rate Program loan program and assigned to Freddie Mac. The Loan was 

assigned at closing to Freddie Mac; however, NewPoint continues to service the Loan.  

The Loan is evidenced by the Loan Agreement and the Note and is secured by the Deed to Secure Debt, the 

Assignment and other Loan Documents.  

EACH PROSPECTIVE INVESTOR SHOULD REVIEW THE LOAN DOCUMENTS BEFORE 

INVESTING, COPIES OF WHICH ARE AVAILABLE UPON REQUEST. THE FOLLOWING IS A SUMMARY 

OF SOME OF THE SIGNIFICANT PROVISIONS OF THE LOAN DOCUMENTS AND IS QUALIFIED IN ITS 

ENTIRETY BY REFERENCE TO THE FULL TEXT OF THE LOAN DOCUMENTS. 

Basic Terms of the Loan 

The Loan has a term of approximately 10 years, with a Maturity Date of March 1, 2036, and bears interest at 

a fixed rate equal to 5.10% per annum. Commencing on March 1, 2026 and on each monthly payment date thereafter 

through the Maturity Date (March 1, 2036), the Trust is required under the Loan Documents to make monthly, interest-

only payments calculated on the basis of a 360-day year. The amount due on the first payment date is $69,813 and the 

amount due for each month thereafter is $69,813 if the prior month was a 28-day month, $72,307 if the prior month 

was a 29-day month, $74,800 if the prior month was a 30-day month, and $77,293 if the prior month was a 31-day 

month. On the Maturity Date, the Trust will be required to pay to the Lender the entire outstanding principal amount 

of the Loan, along with any accrued but unpaid interest. 

In the event that, and for so long as, any event of default has occurred and is continuing, the principal balance 

of the Loan will accrue interest at a default rate equal to the lesser of 9.10% and the maximum interest rate permitted 

by applicable law.  

The Trust has pledged to Lender, and Lender has a security interest in, the Account Collateral, which consists 

of all of the Trust’s funds held on deposit with Lender. After the occurrence and during the continuance of an event 

of default under the Loan, the Loan Documents will allow the Lender, as the Trust’s true and lawful attorney-in-fact 

with full power of substitution, may exercise all rights to use the Account Collateral for and on behalf of the Trust. 

Prepayment 

Except as noted below, until the Loan is securitized, the Trust has the right to prepay its Loan in whole, but 

not in part, provided that a prepayment premium is paid in connection with such prepayment. Until the Loan is 

securitized, the prepayment premium will be equal to the greater of: (1) the yield maintenance amount, as calculated 

in accordance with a formula set forth in the Loan Documents and (2) 1.0% of the then outstanding principal balance 

of the Loan; provided, however, if the prepayment is made (a) on or after September 1, 2035 but before December 1, 

2035, the prepayment premium will be 1.0% of the amount of principal being prepaid, or (b) on or after December 1, 

2035, no prepayment premium will be due. After securitization, except as noted in the following sentence, the Loan 

will be locked out to prepayment for the remainder of the term of the Loan except during the three-month period 

directly prior to the Maturity Date; however, after a two-year lockout period that commences upon securitization, the 

Loans may be defeased pursuant to the procedures set forth in the Loan Documents. In the event that a Loan is not 
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securitized on or before the date that is 12 months after the first monthly payment is due, the lockout period and 

defeasance will not apply, and any prepayment premium due will be calculated as described above. 

Covenants, Representations and Warranties 

The Loan Documents contain customary covenants, representations and warranties. Specifically, the Loan 

Documents require the Trust to obtain the Lender’s prior written approval before taking various actions, including 

without limitation, modifying or terminating the Master Lease or the Property Management Agreement or entering 

into any replacement property management agreement, in each case except as otherwise set forth in the Loan 

Documents. 

Further, the Loan Documents provide that the Trust may not, without the Lender’s prior written consent and 

except as otherwise set forth in the Loan Documents: (1) sell, convey, assign, encumber, alienate, pledge or otherwise 

transfer or dispose of the Property, any interest in the Property or any part thereof; (2) incur indebtedness (other than 

indebtedness permitted pursuant to the terms of the Loan); (3) mortgage, hypothecate or otherwise encumber or grant 

a security interest in the Property or any part thereof.; or (4) add, remove or substitute an Administrative Trustee of 

the Trust.  

Upon any uncured event of default under the Loan Agreement, the Lender has the right, at its option, to 

exercise any of the rights and remedies available to it under the Loan Documents, at law or in equity, without notice 

or demand, including declaring the entire indebtedness under the Loan Agreement immediately due and payable. 

Nonrecourse Loan 

The Loan is secured by the Property. The Trust is responsible for repayment of the Loan. The Loan is 

nonrecourse to the Investors. Accordingly, the Investors will have no personal liability in connection with the Loan. 

However, upon an uncured event of default under the Loan, the Lender will have the right to foreclose on the Property. 

If this were to occur, the Investors would be likely to lose their entire investment in the Trust. 

Restrictions on Transfer of Interests 

The Loan Documents contain limited restrictions on the transfer of the Interests. The Loan Documents permit 

the Trust and the Investors to sell beneficial interests in the Trusts, directly or indirectly, so long as certain 

requirements are satisfied, including but not limited to the following: (1) there are no more than 499 holders of direct 

or indirect beneficial interests in the Trust at any given time; (2) that the Trust (through the Administrative Trustee), 

the Manager, and the Master Tenants continue to be controlled, directly or indirectly, by the Sponsor, Boone DuPree 

(“DuPree”) continues to directly or indirectly maintain an ownership interest in the Sponsor, and DuPree retains a 

position on the board of managers of the Sponsor; and (3) in the event a single transferee acquires and holds more 

than 25% of direct or indirect beneficial interests in the Trust, the transferee complies with certain identification 

procedures and searches required by or under the Office of Foreign Assets Control or federal anti-money laundering 

laws and regulations. 

Securitization of the Loan 

The Lender may, at any time, sell, transfer or assign the Note, the other Loan Documents and any or all 

servicing rights with respect thereto, or grant participations therein or issue mortgage pass-through certificates or other 

securities evidencing a beneficial interest in a rated or unrated public offering or private placement (each, as designated 

by the Lender, a “Securitization Transaction”). The Lender may forward to each purchaser, transferee, assignee, 

servicer, participant, investor in such Securitization Transaction or any rating agency rating such Securitization 

Transaction and each prospective party and the advisor of each such party, all documents and information that the 

Lender now has or may acquire relating to the Loan, the Trust and the Property, whether furnished by the Trust or 

otherwise, as the Lender determines necessary or desirable. The Trust, in entering into the Loan Documents, has 

agreed to cooperate with the Lender and use reasonable efforts to facilitate the consummation of any Securitization 

Transaction. 

Guaranty  
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The Guarantor, Joe Gibson, as a principal of the Sponsor, and Eric Graber and Jeff Smith, as co-owners of 

BCH, the managing member of BCA (which owns an interest in the Sponsor), and NewStar Operating Company, 

LLC, a Georgia limited liability company and an affiliate of the Sponsor, have entered into a guaranty of non-recourse 

carve-outs for the benefit of the Lender (the “Guaranty Agreement”) in connection with the Loan. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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PLAN OF DISTRIBUTION 

The Offering is for $21,808,522, which comprises 100% of the Interests in the Trust. For purposes of this 

Memorandum, various fees have been calculated based on the Maximum Offering Amount of $21,808,522. The 

Sponsor, or an affiliate thereof, shall be responsible for its share of the fees allocated to its Interest in the Trust. 

The Trust will pay the Placement Agent Selling Commissions of up to 6.0% of the gross cash proceeds of 

the Offering. The Trust also will pay the Placement Agent a Managing Broker-Dealer Fee of up to 3.0% of the gross 

cash proceeds of the Offering. The Placement Agent may reallow (pay) up to the full amount of the Selling 

Commissions and up to 1.25% of the Managing Broker-Dealer Fee to broker-dealers who are members of FINRA. 

The Trust will also pay the Sponsor and/or Depositor for Organization and Offering Expenses equal to approximately 

1.25% of the gross cash Offering proceeds of the Offering. The Selling Commissions and Expenses, as well as other 

costs of the Offering, will be paid by the Trust out of the gross Offering proceeds. Because of the nature of a Section 

1031 Exchange and applicable IRS requirements, it is difficult, if not impossible, to charge Investors for any shortfall 

in costs and expenses related to the Offering. If The actual costs and expenses exceed the estimates, the Sponsor will 

pay those costs. Conversely, if the estimates exceed the actual costs and expenses, the Sponsor will retain the 

difference as additional compensation. 

Each Investor may agree with its respective investment representatives or broker-dealer to reduce or eliminate 

any Selling Commissions payable with respect to its purchase of the Interests. In this case, the Trust will not pay any 

Selling Commissions to the Placement Agent in respect of the Interests for which the broker-dealer or investment 

representative has agreed to waive the fees, which will have the effect of increasing the amount of Interests purchased 

by the particular Investor. The proceeds to the Trust per Interest will not be affected by any waiver of Selling 

Commissions. In addition, the Trust reserves the right to otherwise sell Interests to Investors with reduced or 

eliminated Selling Commissions or other offering expenses.  

In the event an Investor independently uses the services of a registered investment advisor and not a broker-

dealer in connection with the purchase of Interests, or if the Trust otherwise reduces or eliminates Selling 

Commissions, no Selling Commissions will be payable with respect to its purchase of those Interests, which will have 

the effect of increasing the amount of Interests purchased by the particular Investor. The payment of any fees or similar 

compensation to such investment advisor will be the sole responsibility of the Investor, and the Trust will have no 

liability for that compensation. The proceeds to the Trust per Interest will not be affected by this waiver of Selling 

Commissions. 

Prospective Investors must adhere to the arrangements summarized in the section entitled “HOW TO 

PURCHASE” in this Memorandum and in the following paragraphs of this section and as set forth in full in the 

Purchase Agreement, attached to this Memorandum as an exhibit. There is no assurance that all of the Interests will 

be sold, and the Trust reserves the right to refuse to sell the Interests to any person, in its sole discretion, and may 

terminate this Offering at any time. 

All proceeds from a prospective Investor will be promptly returned if the offer to purchase is not accepted 

by the Trust. The Trust reserves the right to refuse to sell the Interests to any person, in its sole discretion, and may 

terminate the Offering at any time. 

The offer and sale of the Interests are made in reliance upon exemptions from the Securities Act and state 

securities laws. Accordingly, distribution of this Memorandum has been strictly limited to persons satisfying the 

suitability requirements described in the section entitled “WHO MAY INVEST” herein. This Memorandum does not 

constitute an offer to sell or a solicitation of an offer to buy with respect to any person not satisfying those 

qualifications. 

Broker-Dealer Disqualifying Events 

The Interests will be offered and sold pursuant to an exemption from the registration requirements of the 

Securities Act, in accordance with Rule 506(c) of Regulation D, and in compliance with any applicable state securities 

laws. Effective September 23, 2013, the SEC adopted amendments to Rule 506 requiring certain disclosures to 

customers in connection with Regulation D private placement offerings, which includes this Offering. Specifically, 

the amendments require that the Trust notify you if the broker-dealers selling Interests in this Offering have 
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experienced certain specified “disqualifying events,” including certain criminal convictions, certain court injunctions 

and restraining orders, final orders of certain state and federal regulators and certain SEC disciplinary orders and SEC 

cease-and-desist orders, among other events (“Disqualifying Events”). 

As of the date of this Memorandum, to the Trust’s knowledge, no broker-dealer selling Interests in this 

Offering have experienced a Disqualifying Event that must be disclosed to Investors. 
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ESTIMATED USE OF PROCEEDS 

The following table sets forth the estimated sources and uses of the proceeds of the Offering and the Loan. 

The Sponsor, the Master Tenant and their respective affiliates will receive substantial compensation and fees in 

connection with the Offering and the acquisition of the Property, as described in this Memorandum. The figures below 

are based upon the sale of 100% of the Interests, equivalent to $21,808,522. 

This table has been included for purposes of informing prospective Investors about the compensation and 

expenses that have been, or will be, received or incurred in connection with this Offering. This table does not address 

the allocation for federal income tax purposes of the amount paid by an Investor for its Interest. Prospective Investors 

should discuss with their own tax advisors the tax treatment of the purchase of an Interest. Certain of the costs reflected 

below have been estimated. If the actual costs and expenses are greater than this amount, the Depositor will bear such 

excess costs and expenses. If the actual costs and expenses are less than this amount, the Depositor will retain such 

excess as additional compensation. 

Sources of Funds of Offering Amount 
Percent of 

All Funds (*) 

Offering Proceeds $21,808,522  55.34% 

Loan Proceeds $17,600,000  44.66% 

Sources of All Funds $39,408,522  100.00% 
   

Uses of Offering Proceeds  Amount 
Percent of 

Offering Proceeds (*) 

Proceeds of Offering $21,808,522  100% 
  

 

Selling Commissions (1) $1,308,511  6.00% 

Broker-Dealer Fee (2) $654,256  3.00% 

Organization and Offering Expenses (3, 4) $271,766  1.25% 

Total Syndication Costs $2,234,533  10.25% 
 

 
 

Available for Investment in Real Estate $19,573,989 89.75% 
   

Acquisition Expenses and Reserve Accounts Amount 
Percent of 

All Funds (*) 

Total Acquisition Cost(5) $34,329,352  87.11% 

Sponsor Acquisition Fee(6) $578,638  1.47% 

Loan Coordination Fee(7) $176,000  0.45% 

Carry Costs(8) $995,000  2.52% 

Initial Trust Reserves(9) $880,000  2.23% 

Master Tenant Reserve(10) $215,000  0.55% 

Total Acquisition Expenses and Reserve Accounts $37,173,989 94.33% 
   

*All individual amounts above have been rounded to the nearest dollar; all individual percentages above have been 

rounded to the nearest one-hundredth percent of 1%. Consequently, subtotal amounts and percentages may vary 

slightly from the sum of individual amounts and percentages. 

[NOTES ON FOLLOWING PAGE] 
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NOTES: 

(1) The Placement Agent will receive Selling Commissions of up to 6.0% of the gross Offering proceeds, which 

may be reallowed, in whole or in part, to broker-dealers who are members of FINRA. See “PLAN OF 

DISTRIBUTION.” 

(2) The Trust will pay the Placement Agent a Managing Broker-Dealer Fee of up to 3.0% of the gross cash 

proceeds of the Offering, up to 1.25% of which may be reallowed to broker-dealers who are members of 

FINRA. See “PLAN OF DISTRIBUTION.” 

(3) The Trust will incur certain Organization and Offering Expenses. If the actual Organization and Offering 

Expenses are greater than this amount, the Sponsor funded the shortfall, and if such expenses are less than 

this amount, the Sponsor will retain the excess.  

(5) The total acquisition cost of the Property was $34,329,352, which includes $165,000 in loan costs, $716,950 

in closing and legal costs and $382,402 in the Lender-Mandated Reserve Accounts that were funded at the 

closing of the acquisition of the Property. The Lender-Mandated Reserve Accounts consists of approximately 

$38,000 in the Lender Replacement Reserve Account and $344,402 in Tax and Insurance Reserve Account. 

Any unused funds in the Lender-Mandated Reserve Accounts at the time of the sale of the Property will be 

distributed pro rata to the owners of Interests.  

(6) The Sponsor will receive an acquisition fee of approximately 1.75% of the purchase price of the Property 

(such fee totaling $578,638). Such acquisition fee shall be paid with the proceeds of the Offering. 

(7) The Sponsor will receive a loan coordination fee equal to 1.0% of the loan proceeds, which will be paid by 

the Trust from proceeds of the Offering.  

(8) The Trust has and will incur carry costs and paid additional origination fees relating to funds advanced by 

the Depositor to initially purchase 100% of the Interests. The Trust will not incur carry costs exceeding the 

amount shown in the table. 

(9) The Trust will make an initial contribution of $880,000 from the proceeds of the Offering into the Trust 

Reserve Account. Any unused funds in the Trust Reserve Account at the time of the sale of the Property will 

be distributed pro rata to the owners of Interests. The Trust will utilize the Trust Reserve Account funds to 

fund $880,000 ($926.32 per residential unit per annum over ten years) into the Lender-controlled Lender 

Replacement Reserve Account. Any unused funds in the Lender Replacement Reserve Account at the time 

of the sale of the Property will be distributed pro rata to the owners of Interests. 

(10) The Trust will fund $215,000 into the Master Tenant Reserve Account from the proceeds of the Offering, to 

provide the Master Tenant with sufficient working capital during the transition of ownership of the Property 

from the Seller to the Trust. Any unused funds in the Master Tenant Reserve Account at the time of the sale 

of the Property will be distributed pro rata to the owners of Interests. 
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ASSET MANAGER AND ASSET MANAGEMENT AGREEMENT 

NewStar Asset Management, LLC, the Asset Manager, serves as the asset manager pursuant to the Asset 

Management Agreement. See “MANAGEMENT TEAM” for a description of the Sponsor and its management team.  

The Asset Manager is responsible for ensuring that the Property is managed and operated in accordance with 

the Asset Management Agreement in a commercially reasonable manner.  

The Asset Management Agreement shall be terminated upon the earlier of (1) December 31, 2036; or (2) by 

the Trust upon 30 days’ written notice of the sale of the Property to an unaffiliated third party. 

The Trust will pay the Asset Manager an annual asset management fee equal to $35,000 for Year 1, $0 for 

Years 2 and 3, $15,000 for Year 4 and an annual fee of $40,000 in all subsequent lease years, with the final lease year 

prorated. The Asset Management Fee shall be paid monthly in arrears on a pro rata basis.  

The Trust will pay Asset Manager certain compensation, as described under “COMPENSATION OF THE 

SPONSOR AND ITS AFFILIATES – Asset Management Fees.” The Asset Manager may decide, in its sole discretion, 

to be paid an amount less than the total amounts to which it is entitled under the Asset Management Agreement, and 

any excess amount that is not paid may, in New Star Exchange’s sole discretion, be waived permanently or, as 

applicable, deferred or accrued, without interest, to be paid at a later point in time.  

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]
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PROPERTY MANAGER AND PROPERTY MANAGEMENT AGREEMENT 

Property Management  

The Master Tenant entered into the Property Management Agreement with the Property Manager, Prim 

Properties, LLC, a Georgia limited liability company (“Prim”) and unaffiliated third party. Prim is a local operator 

that manages five properties in the Atlanta area and is the current Property Manager of the Property.  

The Property Manager is responsible for managing, operating and maintaining the Property. A copy of the 

Property Management Agreement is available to prospective Investors in the Investor Data Room. The fees payable 

under the Property Management Agreement are Operating Costs under the Master Lease and the financial 

responsibility of the Master Tenant. 

The Property Management Agreement has an initial term of two years commencing on February 6, 2026, and 

expiring on or about February 5, 2028, which will automatically renew month-to-month. The Property Management 

Agreement may be terminated with or without cause by the Master Tenant or the Property Manager, prior to the 

termination date or the expiration of any renewal term upon thirty days’ written notice, and shall automatically 

terminate upon the transfer or conveyance of the Property, whether such conveyance is voluntary, involuntary, through 

foreclosure, deed under power of sale, or by operation of law.  

Pursuant to the Property Management Agreement, the Master Tenant is required to pay the Property Manager 

a monthly management fee equal to two percent (2%) of all amounts collected in respect of the Property during the 

initial term of the agreement (the first two years). Following the expiration of the initial term, the management fee 

shall be determined by mutual agreement of the parties from time to time. In the event the parties are unable to agree 

on the management fee applicable after the initial term, either party may terminate the Property Management 

Agreement. 

The Property Manager is also entitled to (i) a one-time on-boarding fee of $50,000 for preparing the Property 

for operation, (ii) and early termination fee equal to the last month’s management fee times the number of months 

remaining of the initial six month term in the event the Property Management Agreement is terminated withing the 

first six months, and (iii) a $5,000 disposition fee in the event of a Property sale. Additionally, the Property Manager 

is entitled to the reimbursement of certain expenses incurred by the Property Manager in the performance of its duties 

under the Property Management Agreement.  

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]
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RISK FACTORS 

The Interests are speculative and involve a high degree of risk. A prospective Investor should be able to bear 

a complete loss of his, her or its investment. Prospective Investors should carefully read this Memorandum before 

purchasing an Interest. 

A PROSPECTIVE INVESTOR SHOULD CONSIDER CAREFULLY, AMONG OTHER RISKS, THE 

FOLLOWING RISKS, AND SHOULD HAVE HIS, HER OR ITS OWN INDEPENDENT LEGAL, TAX, ACCOUNTING 

AND FINANCIAL ADVISORS CLOSELY REVIEW THIS MEMORANDUM AND ALL DOCUMENTS REFERENCED 

HEREIN AND ATTACHED HERETO BEFORE INVESTING IN THE INTERESTS. THESE RISK FACTORS, OR 

OTHER EVENTS, COULD CAUSE ACTUAL RESULTS TO DIFFER MATERIALLY FROM THOSE CONTAINED 

IN THIS MEMORANDUM. FURTHERMORE, THESE RISK FACTORS RELATE TO A SOPHISTICATED 

TRANSACTION AND ALTHOUGH THE TRUST HAS ENDEAVORED TO ANALYZE THIS TRANSACTION AND 

THE RISKS ATTENDANT TO THIS TRANSACTION TO THE BEST OF ITS ABILITY, THE FOLLOWING RISKS 

MAY NOT ENCOMPASS EVERY POSSIBLE RISK WITH REGARD TO THIS TRANSACTION. ONLY AFTER A 

PROSPECTIVE INVESTOR AND HIS, HER OR ITS INDEPENDENT ADVISORS HAVE ANALYZED THE 

UNDERLYING DOCUMENTS CAN THE PROSPECTIVE INVESTOR FULLY UNDERSTAND THE TRANSACTION. 

Risks Related to the Delaware Statutory Trust Structure 

Investors have limited control over the management of the Trust. 

The Trustees (and in particular the Administrative Trustee) are solely responsible for the operation and 

management of the Trust. The Investors have no right to participate in the management of the Trust or in the decisions 

made by the Trustees. The Trustees (and the manager of the Springing LLC) will not consult with the Investors when 

making decisions with respect to the Trust and the Property. The Administrative Trustee will be under no obligation 

to make its decision with respect to a prospective sale of the Property in accordance with the wishes of Investors. The 

Trustees may only be removed by Investors holding a majority of the Interests and only if the Trustees have engaged 

in willful misconduct, fraud or gross negligence with respect to the Trust. 

The Trustees have limited duties to Investors, and may take actions that are not in the best interests of the 

Investors. 

The Delaware Statutory Trust Act does not impose any fiduciary duty on the trustees, managers or owners 

of Delaware statutory trusts and permit the waiver of all fiduciary duties other than the implied duty of good faith and 

fair dealing. The Trustees do not owe any duties to the Investors other than those provided for in the Trust Agreement. 

Specifically, the Trustees do not have a fiduciary duty to any Investors as would be applicable to a limited liability 

company or partnership and, therefore, may take actions that would not be in the best interests of one or more of the 

Investors. The Trust Agreement provides that the Trustees will be individually answerable for their actions to the 

Investors only if, among other things, the Trustees engage in willful misconduct or gross negligence or any “prohibited 

action” under the Trust Agreement, or they fail to use ordinary care in disbursing monies to Investors pursuant to the 

terms of the Trust Agreement. 

The Trustees have limited authority, and the Trust may face increased termination risk. 

To comply with the tax law regarding exchanges under Section 1031, the Trust structure prevents the Trustees 

from engaging in the following actions, to the extent any such action would “vary the investment” of the Investors 

under Treasury Regulation Section 301.7701-4(c): (1) reinvesting money held by the Trust, except as provided in the 

Trust Agreement; (2) renegotiating the terms of the Loan, entering into new financing, or renegotiating the Master 

Lease or entering into new leases except in the event of the bankruptcy or insolvency of the Master Tenant; (3) making 

other than minor non-structural modifications to the Property other than as required by law; (4) after the formation 

and capitalization of the Trust, accepting any additional capital contributions from any Investor, or any contributions 

from any prospective new investor; or (5) taking any other action that would in the opinion of tax counsel cause the 

Trust to be treated as a “business entity” for federal income tax purposes. 

Accordingly, in order to be able to take the actions necessary to avoid a default under the Loan and a loss of 

the Property, the Trust may be converted into a Springing LLC, which would be governed by the terms of the Springing 
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LLC operating agreement substantially in the form attached to the Trust Agreement. The Property will remain subject 

to the Master Lease and the Loan Documents after any such Transfer Distribution (unless otherwise terminated or 

renegotiated), and the ownership interest of each Investor in the Springing LLC will be identical to such Investor’s 

Interest in the Trust (subject to the impact of additional capital requirements). However, as a result of such Transfer 

Distribution, the Investors will at such time no longer be considered to own, for federal income tax purposes, a direct 

ownership interest in the Property held by the Springing LLC. Because the Springing LLC will be treated as a 

partnership for tax purposes, it may not be possible for the individual Investors to do a tax-free exchange when a 

Springing LLC ultimately disposes of the Property. 

Investors will not have legal title to the Property. 

Investors will not have legal title to the Property. The Investors will not have the right to seek an in-kind 

distribution of the Property or divide or partition the Property. The Investors will not have the right to sell the Property. 

The Trustees will receive compensation, regardless of whether Investors have received distributions. 

Regardless of the performance of the Property, the Delaware Trustee is entitled to an initial fee, monthly fees 

and document execution fees for its services and both Trustees are entitled to be reimbursed for their reasonable 

expenses related to the performance of their duties. Those fees and reimbursements will be paid prior to any 

distributions to the Investors. 

Risks Related to the Property 

Economic, market, and regulatory changes that impact the real estate market generally may decrease the 

value of the Property and the Master Tenant’s operating results. 

The Master Tenant’s operating results and the economic success of an investment will depend upon the 

results of operations of the Property, which will be subject to those risks typically associated with investments in real 

estate, any of which could decrease the value of an investment and the operating results, including without limitation: 

• downturns in the national, regional and local economic conditions; 

• competition from other residential rental properties; 

• adverse local conditions, such as an oversupply of similar residential properties or reduced demand 

for the Property; 

• the attractiveness of the Property to potential Residents; 

• the ability to collect rent from the Residents; 

• vacancies or inability to rent units on favorable terms; 

• inflation and other increases in operating costs, including insurance premiums, utilities and real 

estate taxes; 

• changes in the availability and costs of financing, which may affect the sale of the Property; 

• eminent domain or condemnation actions against the Property; 

• covenants, conditions, restrictions and easements relating to the Property; 

• the ability of the Master Tenant to pay for adequate maintenance, insurance and other operating 

costs, including real estate taxes, which could increase over time;  

• adverse changes in the laws and regulations applicable to the owners of real estate, including, but 

not limited to, real and personal property tax, real estate, environmental, and zoning laws; 
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• the relative illiquidity of real estate investments; 

• changing market demographics; 

• acts of nature, such as hurricanes, earthquakes, tornadoes and floods that may damage the Property; 

• acts of war or terrorism, including the consequences of terrorist attacks, such as those that occurred 

on September 11, 2001; 

• the potential for uninsured or underinsured property losses; and 

• periods of high interest rates and tight money supply. 

Changes in global economic and capital market conditions, including periods of generally deteriorating 

real estate industry fundamentals, may significantly affect the value of the Trust’s investment and the Master 

Tenant’s operating results.  

The risks associated with the investment are more severe during periods of economic downturn if these 

periods are accompanied by declining values in real estate. For example, a prolonged economic downturn could 

negatively impact the Trust’s investment as a result of increased Resident delinquencies and/or defaults under the 

Residential Leases, generally lower demand for rentable space, potential oversupply of rentable space leading to 

increased concessions, and/or tenant improvement expenditures, or reduced rental rates to maintain occupancies. 

Operations of the Master Tenant could be negatively affected to a greater extent if an economic downturn occurs, is 

prolonged or becomes more severe, which could significantly harm revenues, results of operations, financial condition, 

liquidity, business prospects and the ability to make distributions to Investors. 

As evidenced by the outbreak of COVID-19, a public health issue such as a major epidemic or pandemic in 

the United States could directly impact the area in which the Property is located. A significant local outbreak of a 

dangerous or infectious disease within the region of the Property or among the Residents could be severely disruptive 

to the Master Tenant and, in turn, the Trust. In the event of either of the foregoing cases, or the perceived risk of the 

foregoing, management and healthy operation of the Master Tenant would likely become more costly.  

The current and any future effects of the coronavirus pandemic and the resulting global financial, economic 

and social distress may materially and adversely affect the validity of the assumptions used as a basis for the financial 

forecasts used in the Memorandum. All of the foregoing could impact the rate of return to Investors or cause the 

Investors to lose all or substantially all of their investment. 

Monetary policy and governmental intervention in response to high inflation may cause severe economic 

distress.  

In 2008 and through early 2009, financial markets generally, and real estate in particular, were materially and 

adversely affected by significant declines in the values of nearly all asset classes due to a global financial crisis that 

resulted in recession in the United States (the “Great Recession”). In response to the Great Recession, the United 

States Federal Reserve (the “Federal Reserve”) instituted certain changes in monetary policy that resulted in 

historically low interest rates for more than a decade. Additionally, in response to the serious economic disruptions 

caused by COVID-19, governmental authorities and regulators in the United States and around the world responded 

with significant fiscal and monetary policy changes, including by providing unprecedented direct capital infusions to 

individuals and into companies, introducing new monetary programs, and maintaining or lowering historically low 

interest rates. In the wake of these policies, global economies, including the United States, began to experience 

significant inflation not seen in a generation. In response to rapidly increasing inflation that has persisted in the United 

States, the Federal Reserve has rapidly increased interest rates and is expected to continue to do so as long as rapid 

inflation continues unabated. Such action by the Federal Reserve has contributed to significant equity and credit 

market volatility and instability and may contribute to, or even cause, another recession in the United States.  
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Inflation or deflation may adversely affect the financial condition and results of operations of the Master 

Tenant and the Trust.  

Increased inflation could have an adverse impact on floating rate mortgages, interest rates and general and 

administrative expenses, as these costs could increase at a rate higher than rental and other revenue. Inflation could 

also have an adverse effect on consumer spending which could impact tenants’ sales and, in turn, percentage rents, 

where applicable. Conversely, deflation could lead to downward pressure on rents and other sources of income. 

An investment in the Trust is subject to Distress Event (as defined below), which may materially adversely 

affect the Sponsor and its affiliates, including, but not limited to, the Administrative Trustee and the Trust, as well 

as the Property.  

An investment in the Trust is subject to the risk that one or more of the banks, brokers, hedging counterparties, 

lenders or other custodians (each, a “Financial Institution”) of some or all of the Trust’s assets fails to timely perform 

its obligations or experiences insolvency, closure, receivership or other financial distress or difficulty (each, a 

“Distress Event”). Distress Events can be caused by factors including eroding market sentiment, significant 

withdrawals, fraud, malfeasance, poor performance or accounting irregularities. If a Financial Institution experiences 

a Distress Event, the Trust may not be able to access deposits, borrowing facilities or other services, either permanently 

or for an extended period of time. Although assets held by regulated Financial Institutions in the United States 

frequently are insured up to stated balance amounts by organizations such as the Federal Deposit Insurance 

Corporation (“FDIC”), in the case of banks, and the Securities Investor Protection Corporation (“SIPC”), in the case 

of certain broker-dealers, amounts in excess of the relevant insurance are subject to the risk of a total loss, and any 

non-U.S. Financial Institutions that are not subject to similar regimes pose an increased risk of loss. While in recent 

years governmental intervention has often resulted in additional protections for depositors and counterparties during 

Distress Events, there can be no assurance that such intervention will occur in a future Distress Event or that any such 

intervention undertaken will be successful or avoid the risks of loss, substantial delays or negative impact on banking 

or brokerage conditions or markets. 

Any Distress Event has a potentially adverse effect on the ability of the Administrative Trustee to manage 

the Trust, and on the ability of the Administrative Trustee or the Trust to maintain operations, which in each case 

could result in significant disruptions to operations as well as losses. Such losses could include: a loss of funds; an 

obligation to pay fees and expenses in the event the Trust is not able to close a transaction (whether due to the inability 

to draw capital on a credit line provided by a Financial Institution experiencing a Distress Event, the inability of the 

Trust to access capital contributions or otherwise); and the inability of the Administrative Trustee or Trust to make 

payroll, fulfill obligations, or maintain operations. If a Distress Event leads to a loss of access to a Financial 

Institution’s services, it is also possible that such companies will incur additional expenses or delays in putting in 

place alternative arrangements or that such alternative arrangements will be less favorable than those formerly in place 

(with respect to economic terms, service levels, access to capital, or otherwise). Although the Administrative Trustee 

expects to exercise contractual remedies under agreements with Financial Institutions in the event of a Distress Event, 

there can be no assurance that such remedies will be successful or avoid losses or delays. The Trust is subject to similar 

risks if a Financial Institution utilized by suppliers, vendors, service providers or other counterparties of the 

Administrative Trustee or the Trust becomes subject to a Distress Event, which could have a material adverse effect 

on the Trust. 

Furthermore, many Financial Institutions require, as a condition to using their services (including lending 

services), that the Administrative Trustee and/or Trust maintain all or a set amount or percentage of their respective 

accounts or assets with the Financial Institution, which heightens the risks associated with a Distress Event with 

respect to such Financial Institutions. Although the Administrative Trustee seeks to do business with Financial 

Institutions that it believes are creditworthy and capable of fulfilling their respective obligations to the Trust, the 

Administrative Trustee is under no obligation to use a minimum number of Financial Institutions with respect to the 

Trust or to maintain account balances at or below the relevant insured amounts. 

The Implications of the One Big Beautiful Bill Act on the Trust and the Property are uncertain.  

On July 4, 2025, President Trump signed into law the sweeping federal legislation known as the “One Big 

Beautiful Bill Act” (the “OBBBA”), which introduces a broad range of economic, tax, and regulatory reforms that 

may significantly impact the real estate market. While the OBBBA provisions do not appear to have any direct 
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implications for the Trust or the Property, it is currently impossible to predict what impact the OBBBA will have on 

the real estate market generally. Any negative impact could adversely affect the financial performance of the Property 

and the Trust. 

Changes in U.S. trade policy may adversely affect the Trust and the value of the Property. 

Changes in U.S. trade policy may adversely affect the Trust and the value of the Property. The U.S. 

government has, at various times, indicated its intent to revise trade agreements and impose tariffs on various imported 

goods and materials. Shifts in trade policy could lead to increased costs for imported goods and materials. In response 

to such policy changes, other countries may adopt retaliatory trade measures, which could make it more difficult or 

costly for U.S. companies to export products. These developments may also result in legal challenges, economic 

uncertainty, and disruptions in global supply chains. 

Although companies may take reasonable precautions to mitigate the impact of trade policy changes on its 

business, no company can fully insulate itself from government policy changes, whether foreign or domestic. Changes 

to government policies may have a materially adverse impact on the financial condition and operations of the Trust 

and the Property. For example, the Trust and the Master Tenant may be impacted by broader economic consequences 

such as reduced consumer confidence, increased costs for key materials, reduced discretionary spending, volatility in 

interest rates, changes in labor costs and the availability of experienced employees, and other similar factors, which 

may adversely impact the financial performance or value of the Property. 

The financial performance of the Property is dependent upon the Residents. 

The financial performance of the Property, and in turn the ability of the Master Tenant to meet its obligations 

under the Master Lease, will depend on the performance of the Residents and their payment of rent under their 

respective Residential Leases. If a large number of Residents become unable to make rental payments when due, 

decide not to renew their Residential Leases, or decide to terminate their Residential Leases, this could result in a 

significant reduction in rental revenues, which could require the Trust or the Springing LLC to contribute additional 

capital or obtain alternative financing to meet obligations under the Loan. In addition, the costs and time involved in 

enforcing rights under a Residential Lease with a Resident, including eviction and re-leasing costs, may be substantial 

and could be greater than the value of such Residential Lease. There can be no assurance that the Master Tenant, the 

Property Manager, or the Springing LLC will be able to successfully pursue and collect from defaulting Residents or 

re-let the premises to new Residents without incurring substantial costs, if at all. 

The ability of the Master Tenant, the Property Manager or the Springing LLC to retain current Residents, 

and the ability of the Master Tenant, the Property Manager or the Springing LLC to attract new Residents, and for the 

Master Tenant, the Property Manager or the Springing LLC to increase rental rates as necessary, will depend on factors 

both within and beyond the control of the Master Tenant, the Property Manager, and the Springing LLC. These factors 

include changing demographic trends and traffic patterns, the availability and rental rates of competing apartments or 

private residential space, general and local economic conditions, and the financial viability of the Residents. The loss 

of a Resident and the inability to maintain favorable rental rates with respect to the Property would adversely affect 

the viability of the Trust and the value of the Property. Although insurance has been obtained with respect to the 

Property to cover casualty losses and general liability and business interruption, no other insurance will be available 

to cover losses from ongoing operations. The occurrence of a casualty resulting in damage to the Property could 

decrease or interrupt the payment of Residents’ rent. In the event of an adverse effect on the income of the Trust, the 

Trust is not permitted to obtain additional funds through additional borrowings or additional capital, and could be 

required to effect a Transfer Distribution. If, after a Transfer Distribution, additional funds are not available from any 

source, the Springing LLC would be forced to dispose of all or a portion of the Property on terms that may not be 

favorable to the Investors. A Transfer Distribution may have adverse tax consequences for the Investors. See 

“FEDERAL INCOME TAX CONSEQUENCES.” 

The Property may experience a greater level of vacancy than projected in this Memorandum. 

The vacancy rate at the Property may be higher than projected for purposes of the Financial Forecast set forth 

on Exhibit E to this Memorandum. In the event that the Master Tenant is unable to retain Residents or lease the 

residential units due to increased competition, and therefore is unable to pay Rent or satisfy its obligations under the 
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Master Lease, the Trust may experience loss of income and the rate of return to Investors may be lower than that 

targeted.  

The operation of the Property depends, in part, on the availability of public utilities and services, especially 

for water and electric power. Any reduction, interruption or cancellation of these services may adversely affect the 

Trust and the Master Tenant. 

Public utilities, especially those that provide water and electric power, are fundamental for the sound 

operation of the Property. The delayed delivery or any material reduction or prolonged interruption of these services 

could allow the Residents to terminate their leases or result in an increase in the Master Tenant’s costs, as it may be 

forced to use backup generators. 

Unanticipated capital expenditures, maintenance costs and Uncontrollable Expenses related to the 

Property could affect Investors’ returns. 

The Trust will maintain the Reserve Account to make funds available for “Capital Expenses” under the 

Master Lease, and the Trust may also become responsible for unanticipated costs under the Residential Leases if the 

Residents or the Master Tenant default under such Residential Leases. In the event that the Reserve Accounts are not 

sufficient to pay for any costs incurred by the Trust in connection with its obligations with respect to the Property or 

pursuant to the Master Lease, then the Investors’ returns will be reduced accordingly. 

In addition, although the Master Lease provides that the Master Tenant is financially responsible for 

Uncontrollable Expenses (i.e., the real estate taxes, utility, cable, internet and property insurance costs) for each 

calendar year up to the amount as set forth in the Financial Forecast attached as Exhibit E to this Memorandum, the 

Trust (and thus the Investors) will bear all such costs to the extent they exceed such projections. If that happens, 

amounts otherwise payable as Additional Rent and/or Supplemental Rent will be reduced to reimburse the Master 

Tenant for such excess Uncontrollable Expenses. 

An increase in real estate taxes may affect the operating results of the Property and the Trust. 

The projected income from the Property is based on certain assumptions, including an increase in real estate 

taxes. However, from time to time the real estate taxes may increase further as property values or assessment rates 

change or for other reasons deemed relevant by the assessors. Real estate taxes may increase even if the value of the 

Property declines. An increase in the assessed valuation of the Property for real estate tax purposes will result in an 

increase in the related real estate taxes on the Property. In the event that the actual Uncontrollable Expenses (which 

include real estate taxes and similar impositions) for any calendar year for the Property exceed the Projected 

Uncontrollable Expenses for such year for the Property, then the Master Tenant will be responsible for payment of 

such excess amount, but will be entitled to reimbursement of such excess amount by offsetting such amount against 

rent, which could adversely affect the financial condition and operating results of the Trust. See “SUMMARY OF 

MASTER LEASE.” 

Uninsured losses may adversely affect returns. 

The Master Tenant obtained all insurance required under the Master Lease, including, without limitation, 

comprehensive, replacement cost casualty insurance with not less than 12 months of loss of rent coverage and personal 

liability and property damage insurance. The Trust is named as an additional insured or loss payee, as the case may 

be, on the insurance policies obtained by the Master Tenant. There can be no assurance that the insurance maintained 

by the Master Tenant will be sufficient to cover any particular liability or unanticipated loss. In addition, the particular 

risks that are currently insurable may not continue to be insurable on an economical basis or the necessary levels of 

coverage may not continue to be available. If a loss occurs that is partially or completely uninsured, an Investor may 

lose his, her or its entire investment in the Property. 

The Trust does not guarantee the condition of, or title to, the Property. 

The Property is subject to the certain Easement Agreement by and between Davis Terry, L.P., a Georgia 

limited partnership and Portrait Homes – Sweetwater LLC, an Illinois limited liability company dated July 1, 2005 

(the “Easement Agreement”). The Property is also subject to the certain Sweetwater Townhomes Recreational 



 

NewStar 17 Sweetwater Springs, DST 

55 

Amenities Use Agreement (the “Residential Use Agreement”) by and between Sweetwater Townhomes Owners 

Association, Inc, a Georgia non-profit corporation, and Sweetwater Landings, LLC, dated August 13, 2020.  Pursuant 

to the Residential Use Agreement, the Trust, as successor in interest to Sweetwater Landings, LLC, is required to pay 

certain costs related to maintaining a detention pond (as defined in the Easement) that benefits the Property.  

The Trust will not make any warranties or representations to the Investors regarding the condition of the 

Property. A prospective Investor is investing in the Property in an “as is” condition, on a “where is” basis and “with 

all faults,” without any warranties of merchantability or fitness for a particular use or purpose. 

In addition, the Property is subject to various matters affecting title, including but not limited to zoning 

ordinances, building codes and matters set forth on the pro forma owner’s title insurance policy and survey, which 

policy and survey are available to prospective Investors in the Investor Data Room. These matters may include, for 

example, easements, declarations, restrictions, agreements and other limitations on the right of the Trust to construct, 

develop and use the Property and may impose certain maintenance obligations upon the Trust. Documents related to 

the most significant matters affecting title are also available in the Investor Data Room. In addition, other issues that 

are not disclosed by the policy or the survey may affect title. In connection with the acquisition of the Property, the 

Trust obtained title insurance; however, the title is insured only in an amount equal to the purchase price of the 

Property, and not the full amount of the total acquisition cost. In the event that a known or new matter arises with 

respect to the Property, however, there is no guarantee that the title insurance will sufficiently protect the Trust against 

all title issues affecting the Property, that the title company will pay any claim, that the title insurance is sufficient to 

cover any damages, or that the Trust will not incur costs in making a title insurance claim. 

The existence of any environmental issues with the Property may adversely affect the Trust.  

Federal, state and local laws may impose liability on a landowner for releases of or the presence on the 

premises of hazardous substances and petroleum, without regard to fault or knowledge of the presence of such 

substances. A landowner may be held liable for the presence of hazardous substances and petroleum that occurred 

before it acquired title and/or that occur during ownership of, even if the conditions are not discovered until after it 

sells a property. If hazardous substances or petroleum are found at any time on the Property, the Trust may be found 

to be responsible for all or a portion of cleanup costs, fines, penalties and other costs regardless of whether the Trust 

owned the Property when the releases occurred or such substances were discovered. Under the Federal Comprehensive 

Environmental Response, Compensation, and Liability Act (“CERCLA”) (which does not apply to petroleum 

contamination), as well as other federal and state environmental laws (many of which do apply to petroleum products), 

a purchaser of property may qualify for affirmative defenses to, and exemptions from liability. One of the factors often 

critical to the defense is obtaining, within 180 days before acquiring the property, a Phase I Environmental Site 

Assessment (a “Phase I”) that qualifies as “All Appropriate Inquiries.” 

A current Phase I has been obtained for the Property, which was performed in compliance with the standards 

of ASTM Practice E1527-21, which the United States Environmental Protection Agency and many states have 

recognized as adequate to demonstrate compliance with “All Appropriate Inquiries.” See “DESCRIPTION OF THE 

PROPERTY – Environmental.” 

The objective of the Phase I was to identify any Recognized Environmental Conditions (“RECs”), Historical 

RECs (“HRECs”), Controlled RECs (“CRECs”) and/or any other de minimis conditions (“de minimis conditions”) 

or Business Environmental Risks (“BERs”)  in connection with the Property. A REC is defined by ASTM E1527-21 

as “(1) the presence of hazardous substances or petroleum products in, on, or at the subject property due to a release 

to the environment; (2) the likely presence of hazardous substances or petroleum products in, on, or at the subject 

property due to a release or likely release to the environment; or (3) the presence of hazardous substances or petroleum 

products in, on, or at the subject property under conditions that pose a material threat of a future release to the 

environment.” A HREC is defined by ASTM E1527-21 as “a previous release of hazardous substances or petroleum 

products affecting the subject property that has been addressed to the satisfaction of the applicable regulatory authority 

or authorities and meeting unrestricted use criteria established by the applicable regulatory authority or authorities 

without subjecting the subject property to any controls (for example, activity and use limitations or other property use 

limitations).” A CREC is defined by ASTM E1527-21 as “a recognized environmental condition affecting the subject 

property that has been addressed to the satisfaction of the applicable regulatory authority or authorities with hazardous 

substances or petroleum products allowed to remain in place subject to implementation of required controls (for 

example, activity and use limitations or other property use limitations).” De minimis conditions are not RECs. De 
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minimis conditions generally do not present a threat to human health and the environment and generally are not subject 

to enforcement action if brought to the attention of governmental agencies. A BER is defined by ASTM E1527-21 as 

“a risk that can have a material environmental or environmentally-driven impact on the business associated with the 

current or planned use of commercial real estate, not necessarily related to those environmental issues required to be 

investigated by ASTM E1527-21.” The Phase I was timely conducted no more than 180 days prior to the Trust’s 

acquisition of the Property. 

A Phase I does not involve any invasive testing. A Phase I is limited to a physical walk through or inspection 

of a property and a review of the related governmental records. Consequently, there are no assurances that any actual 

environmental problems with or conditions on the Property would be exposed by a Phase I.  

In the event that environmental contamination consisting of hazardous substances or petroleum existed with 

respect to the Property when the Trust acquired the Property, but which was not disclosed in the Phase I for the 

Property, and the contamination is subsequently discovered on the Property, the Trust may be able to avail itself of 

the defenses to, and the exemptions from, liability that are available under CERCLA and other federal and state laws, 

since the Trust acquired the Property within 180 days of the effective date of the Phase I and otherwise satisfied the 

conditions of All Appropriate Inquiry. 

It is possible that an environmental claim may be raised in such a manner that the claim could become 

enforceable against the Trust. The existence of any environmental issues with the Property may make it more difficult 

and more expensive, and perhaps impossible, to sell the Property. If losses arise from environmental matters, the 

financial viability of the Property may be substantially affected. In an extreme case, the Property may be rendered 

worthless, or the Trust may be obligated to pay cleanup and other costs in excess of the value of the Property. 

The Phase I identified a REC related to petroleum releases at an adjoining gas station which resulted in 

residual groundwater contamination migrating beneath portions of the Property. The Property relies on municipal 

water, does not utilize groundwater, and prior investigations determined that vapor intrusion does not pose a risk to 

occupants. The Property is enrolled in the Georgia Brownfields Program and is subject to a Limitation of Liability 

issued by the Georgia Environmental Protection Division (“GAEPD”), which limits liability for preexisting 

environmental conditions associated with the adjoining release. BEST recommends to remain informed of the GAEPD 

case updates and any potential future requirements regarding groundwater access or institutional controls. Other than 

the identified REC, the Phase I did not identify any CRECs, HRECs, de minimis conditions, or BERs, and did not 

recommend any further action or investigation. 

The Property may contain or develop harmful mold, which could lead to liability for adverse health effects 

and costs of remediating the problem. 

The presence of mold at the Property could require the Trust to undertake a costly program to remediate, 

contain or remove the mold. Mold growth may occur when moisture accumulates in buildings or on building materials. 

Some molds may produce airborne toxins or irritants. Concern about indoor exposure to mold has been increasing 

because exposure to mold may cause a variety of adverse health effects and symptoms, including allergic or other 

reactions. The presence of mold at the Property could expose the Trust to liability to the Master Tenant and/or the 

Residents if property damage or health concerns arise. Although mold is beyond the required scope of a Phase I, the 

Phase I for the Property considered mold as part of a non-scope consideration and did not reveal any visual or olfactory 

evidence to indicate current or past mold growth or moisture intrusion likely to result in mold growth at the Property. 

However, the mold evaluation was based on observation only. No sampling or assessment of inaccessible areas was 

performed. 

The location of the Property presents certain risks, which could result in damage to the Property. 

The Assessment indicates that the Property is located in Flood Zone X (an area located outside the 100 and 

500 year flood plain) and in an area with low potential for damaging ground motion. See “DESCRIPTION OF THE 

PROPERTY” for additional information. The Trust will maintain levels of insurance as are necessary to insure against 

such risks. However, these risks may not continue to be insurable on an economical basis, or current levels of coverage 

may not continue to be available, which could result in unexpected costs to the Trust.  
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A cybersecurity incident and other technology disruptions could negatively impact the Trust’s business 

and the Master Tenant’s relationships with the Residents. 

The Trust and the Master Tenant use computers in substantially all aspects of their business operations. The 

Property Manager also may use mobile devices, social networking and other online activities to connect with the 

Residents. Such uses give rise to cybersecurity risks, including security breach, espionage, system disruption, theft 

and inadvertent release of information. The businesses of the Trust, the Master Tenant and the Property Manager 

involve the storage and transmission of numerous classes of sensitive and/or confidential information and intellectual 

property, including Residents’ personal information. If the Trust, the Master Tenant or the Property Manager fails to 

assess and identify cybersecurity risks associated with their operations, they may become increasingly vulnerable to 

such risks. Additionally, any measures already implemented to prevent security breaches and cyber incidents may not 

be effective. The theft, destruction, loss, misappropriation or release of sensitive and/or confidential information or 

intellectual property or interference with the information technology systems of the Trust and the Master Tenant, or 

the technology systems of third-parties on which the Trust and the Master Tenant rely (including those of the Property 

Manager), could result in business disruption, negative publicity, brand damage, violation of privacy laws, loss of 

Residents, potential liability and competitive disadvantage, any of which could result in a material adverse effect on 

the Trust’s financial condition or results of operations. 

Compliance with various laws could affect the operation of the Property. 

Various federal, state and local regulations, such as fire and safety requirements, zoning, environmental 

regulations, the Americans with Disabilities Act of 1990, non-discrimination and equal housing laws, land use 

restrictions and taxes affect the Property. If the Property does not comply with these requirements, the Trust may incur 

governmental fines or private damage awards. New, or amendments to existing, laws, rules, regulations or ordinances 

could require significant unanticipated expenditures or impose restrictions on the development, construction or sale 

of the Property. These laws, rules, regulations or ordinances may adversely affect the ability of the Trust to operate or 

sell the Property.  

A deterioration in global financial, economic or social conditions, including terrorist attacks and other 

acts of violence or war, may affect the Trusts’ operations and profitability. 

Any terrorist attack, other act of violence or war, including armed conflicts (including, without limitation, 

Russia’s invasion of Ukraine), could result in increased volatility in, or damage to, the United States and worldwide 

financial markets and economy. In 2008 and through early 2009, financial markets generally, and real estate in 

particular, were materially and adversely affected by significant declines in the values of nearly all asset classes due 

to a global financial crisis that resulted in recession in the United States. The current and any future effects of the 

coronavirus pandemic and the resulting global financial, inflationary, economic and social distress may materially and 

adversely affect the validity of the assumptions used as a basis for the Financial Forecast. Additionally, in recent years, 

parts of the United States have experienced significant social and political turmoil, including civil unrest, civil 

disobedience, riots, looting, protests, strikes and street demonstrations. Social and political tension continues. Riots 

and lootings of commercial and residential centers in cities around the country have taken place at times of this social 

turmoil. Such activities, if they occur around the area of the Property, could adversely impact the financial condition 

of the Property and, in turn, the Trust. Increased economic volatility could adversely affect the Master Tenant’s ability 

to pay Rent, which could affect the ability of the Property to generate operating income and, therefore, the Trust’s 

ability to pay distributions. 

The effects of climate change on the Property are unpredictable and may have a material adverse effect 

on the Property. 

The Trust cannot predict with certainty whether climate change is occurring and, if so, at what rate. However, 

the physical effects of climate change could have a material adverse effect on the Property. To the extent climate 

change causes changes in weather patterns, the Property could experience increases in annual rainfall and storm 

intensity. Climate change may also have indirect effects on the Property by increasing the cost of or making property 

insurance unavailable on acceptable terms, increasing the cost of energy or related costs at the Property. Proposed 

legislation to address climate change could increase utility and other costs of operating the Property which, if not 

offset by rising rental income, would reduce cash flow. There can be no assurance that climate change will not have a 

material adverse effect on the Property. 
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The Trust’s operations and financial conditions could be adversely impacted by significant inflation or 

deflation.  

While current rates of inflation remain low relative to historic averages in the U.S., the U.S. has experienced 

recent increases in the rate of inflation, which trend could continue, and which increases have led to speculation about 

possible future governmental measures that could be adopted to curb inflation, including rapidly and repeatedly raising 

interest rates, which could have significant negative effects on the U.S. economy and real estate valuations. 

Furthermore, significant inflation could have an adverse impact on the Property, and in turn, an investment in the 

Trust, by increasing the costs of operations of the Trust and the Property. The Trust may not be able to offset cost 

increases caused by inflation. In addition, the Trust’s costs of capital, as well as those of future business partners, may 

increase in the event of inflation. Alternatively, significant deflation could cause the value of the Property to decline, 

which could sharply impact Investor profits. 

The Master Tenant may incur costs related to zoning regulations. 

According to the Zoning Report, the Property was originally zoned RM-13, Multifamily Residence District. 

but this designation has since become inactive and the Property is now zoned “LRR” Low Rise Residential District. 

Since the Property was built before the current Gwinnett County Unified Development Ordinance, the Property’s use 

is considered legal nonconforming, as townhomes are not a permitted use in the LRR district. In the event of a casualty, 

the buildings may continue to be legal non-conforming (i.e., may continue to be townhomes) so long as they are rebuilt 

within 12 months of the casualty and not enlarged beyond the existing footprint. See “DESCRIPTION OF THE 

PROPERTY – Zoning.” In the event of damage by fire or other casualty, there can be no assurance that insurance 

coverage will be sufficient to rebuild according to zoning requirements or that such insurance coverage will be 

available at reasonable rates in the future. If a loss occurs that is partially or completely uninsured on the Property, the 

Trust (or the Master Tenant on the Trust’s behalf) may not be able to fulfill its obligation to rebuild the Property in 

accordance with the Master Lease, and the Investors may as a result lose all or part of their investment. See 

“SUMMARY OF THE MASTER LEASE.” 

Risks Related to the Financing 

The Loan may reduce the funds available for distribution and increase the risk of loss. 

The Trust owns the Property subject to the Loan. If there is a shortfall between the cash flow from the 

Property and the cash flow needed to service the Loan, then the amount of cash flow from operations available for 

distributions may be reduced. In addition, mortgage debt increases the risk of loss since any defaults under the Loan 

may result in the Lender initiating a foreclosure action. In such a case, the Trust could lose the Property, and the 

Investors could lose their entire investment in the Trust. 

If the Trust is unable to sell or otherwise dispose of the Property on or before the Maturity Date of the 

Loan, it may be unable to repay the Loan and may have to cause a Transfer Distribution. 

The Loan has a term of approximately 10 years. The ability of the Trust to repay the Loan will depend in part 

upon the sale or other disposition of the Property. There can be no assurance that a sale can be accomplished at a time 

or on terms and conditions that will permit the Trust to repay the outstanding principal amount of the Loan. Financial 

market conditions in the future may affect the availability and cost of real estate loans, making real estate financing 

difficult or costly to obtain for potential buyers of the Property.  

If the Property cannot be sold on or before the Maturity Date of March 1, 2036, then the Administrative 

Trustee would likely determine that the Trust is at risk of losing the Property due to a payment default under the Loan 

Documents, and would cause a Transfer Distribution to the Springing LLC. The Springing LLC structure would allow 

the Administrative Trustee, which would then become the sole manager of the Springing LLC, to take actions that the 

Administrative Trustee in the Delaware statutory trust structure could not, such as refinancing the Loan. However, no 

assurances can be made that the terms of any new loan could be obtained or would be competitive with or better than 

the terms of the Loan, which may result in a payment default as provided above or otherwise have an adverse effect 

on the Trust’s operations. Similarly, no assurances can be made that a sale of the Property would not result in a loss 
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for the Trust. In addition, a Transfer Distribution may have adverse tax consequences for the Investors. See 

“FEDERAL INCOME TAX CONSEQUENCES.” 

The prepayment provisions in the Loan Agreement may negatively affect the Trust’s exit strategy. 

One of the Trust’s principal objectives is to complete a sale of the Property prior to the Maturity Date of the 

Loan. However, depending on when the Trust sells the Property and repays the Loan, it may be subject to a yield 

maintenance prepayment penalty. Except as noted below, until the Loan is securitized, the Trust has the right to prepay 

its Loan in whole, but not in part, provided that a prepayment premium is paid in connection with such prepayment. 

Until the Loan is securitized, the prepayment premium will be equal to the greater of: (1) the yield maintenance 

amount, as calculated in accordance with a formula set forth in the Loan Documents and (2) 1.0% of the then 

outstanding principal balance of the Loan; provided, however, if the prepayment is made (a) on or after September 1, 

2035 but before December 1, 2035, the prepayment premium will be 1.0% of the amount of principal being prepaid, 

or (b) on or after December 1, 2035, no prepayment premium will be due. After securitization, except as noted in the 

following sentence, the Loan will be locked out to prepayment for the remainder of the term of the Loan except during 

the three-month period directly prior to the Maturity Date; however, after a two-year lockout period that commences 

upon securitization, the Loans may be defeased pursuant to the procedures set forth in the Loan Documents. In the 

event that a Loan is not securitized on or before the date that is 12 months after the first monthly payment is due, the 

lockout period and defeasance will not apply, and any prepayment premium due will be calculated as described above. 

Therefore, in the event that the Trust sells the Property prior to November 1, 2035, the proceeds from a sale will be 

reduced by the prepayment penalty under the Loan Documents and the Trust’s desire to avoid a prepayment penalty 

may impact the timing of a sale of the Property. See “ACQUISITION AND FINANCING – Financing Terms.” 

The Loan Documents contain various restrictive covenants, and if the Trust fails to satisfy or violates these 

covenants, the Lender may declare the Loan in default. 

The Loan Documents contain various restrictive covenants and agreements including, without limitation, 

restrictions on certain transfers of direct or indirect beneficial interests in the Trust, encumbering the Property or 

incurring any debt other than the Loan, modifying or terminating the Master Lease or the Property Management 

Agreement or entering into any replacement property management agreement, in each case except as otherwise set 

forth in the Loan Documents. If the Trust fails to satisfy or violates the covenants and agreements in the Loan 

Documents, then the Lender may declare the Loan in default. If the Trust fails to cure a default within the time periods 

set forth in the Loan Documents, the Lender has several remedies available, including foreclosing on the Property or 

declaring all amounts due and payable. If the Lender were to foreclose on the Property or to declare the Loan due, the 

Investors could lose their entire investment in the Property. See “ACQUISITION AND FINANCING – Financing 

Terms – Covenants, Representations and Warranties.” 

The Lender’s exercise of control over Account Collateral may have a material adverse effect on the Trust 

and Investors. 

Pursuant to the Loan Documents, the Trust has pledged to the Lender, and the Lender has a security interest 

in, the Account Collateral, which consists of all of the Trust’s funds held on deposit with the Lender. After the 

occurrence and during the continuance of an event of default under the Loan, the Lender, as the Trust’s true and lawful 

attorney-in-fact with full power of substitution, may exercise all rights to use the Account Collateral for and on behalf 

of the Trust (the Lender’s exercise of such rights is referred to herein as a “Cash Control Event”). In the case of a 

Cash Control Event, the Account Collateral will be controlled by the Lender and the Trust will not be able to make 

decisions as to how some of the funds are used. In the case of certain Cash Control Events, the events causing the 

Cash Control Event or the actions required to cure the same may not be within the control of the Trust. Further, in the 

event of a Cash Control Event, although the Investors will not receive any cash distributions, they will still be obligated 

to pay income tax on the income generated by the Property. 

In certain events, the Lender may require that the insurance or condemnation proceeds be used to repay 

the Loan rather than repair or restore the Property. 

The Loan Documents require the Trust to obtain and maintain, or cause to be obtained and maintained, certain 

levels of insurance for itself and the Property. Under the Loan Documents, in the event of a material condemnation or 
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casualty of the Property, the Lender will allow the insurance or condemnation proceeds to be used to repair and restore 

the Property only under certain specified circumstances and subject to certain conditions. If such circumstances and 

conditions are not satisfied, the Lender may require that the insurance or condemnation proceeds be used to repay the 

Loan, thus leaving fewer, if any, funds available to repair or restore the affected Property. Consequently, the Investors 

could lose all or substantially all of their investment in the Property. 

A failure to comply with reporting obligations of the Loan Documents may result in a default. 

The Loan Documents contain several covenants requiring the Trust to prepare various financial and operating 

reports and statements. These reports and statements are to be prepared by the Administrative Trustee or the Property 

Manager. If the Administrative Trustee or the Property Manager fails to prepare these reports or statements, that failure 

will result in a default under the Loan Documents, which may ultimately result in a foreclosure under the Loan. 

Risks Related to the Master Lease and the Management of the Property 

The Master Tenant has limited capital. 

The Master Tenant Capitalization consists solely of $215,000 in the Master Tenant Reserve Account and the 

$100,000 Demand Note from the Sponsor. See “SUMMARY OF THE MASTER LEASE – Capitalization of the 

Master Tenant” for additional information. The Sponsor is under no obligation to contribute capital to the Master 

Tenant other than the amount of the Demand Note. If the Master Tenant needs funds to pay the Rent under the Master 

Lease or satisfy its other obligations under the Master Lease, it will need to call upon the Sponsor to contribute the 

amount of the Demand Note, except to the extent of any net earnings it may have retained. However, no assurance 

can be given that the Master Tenant Capitalization will be sufficient to enable the Master Tenant to pay Rent or to 

fund its obligations under the Master Lease, or that the Sponsor will be able to fund the Demand Note if called upon 

by the Master Tenant to do so. If the Master Tenant is unable to pay Rent or satisfy its obligations under the Master 

Lease, the Master Tenant would be in default under the Master Lease and the Trust would likely terminate the Master 

Lease. In such event, the Trust may not be able to master lease the Property on terms similar to the Master Lease. 

During the term of the Master Lease, the Master Tenant will not (1) pay any salaries to its officers, directors or 

managers, or (2) pay any fees or other amounts to any affiliate for any reason, including for payment of services 

rendered to the Master Tenant, other than the fees described in this Memorandum. 

There is no assurance that the Sponsor will fund the Demand Note. 

The Sponsor has capitalized the Master Tenant with the Demand Note. The Sponsor may capitalize other 

entities, including other master tenant entities, in a like manner in connection with other sponsored offerings. The 

Sponsor anticipates that in the future it will, through affiliates, master lease additional properties in transactions 

structured similarly to this Offering. There can be no assurance that the Sponsor will be able to satisfy the Demand 

Note to the Master Tenant. In the event the Master Tenant is unable to pay the Rent or satisfy its obligations under the 

Master Lease, the Trust may experience loss of income. 

The Master Tenant may not perform under the Master Lease. 

The Master Tenant is a newly formed entity and has no operating history. Although the Property is managed 

by the Property Manager, no assurances can be given that the Property will be operated properly or successfully. In 

addition, no person or entity has guaranteed payment of the rent or the performance of the obligations of the Master 

Tenant under the Master Lease. A significant financial problem with the Property could adversely affect the Master 

Tenant’s ability to satisfy its financial obligations under the Master Lease. Under the Master Lease, the Master Tenant 

is obligated to pay the Base Rent and the operating expenditures of the Property (see “SUMMARY OF THE MASTER 

LEASE”) regardless of whether the Property is profitable. If the Property is performing poorly, for whatever reason, 

the Master Tenant may not be able to pay the Rent. If the Master Tenant is unable to pay the Rent required under the 

Master Lease or otherwise satisfy its obligations under the Master Lease, the Trust will have the right to terminate the 

Master Lease, but will then be subject to all of the risks associated with the ownership, management, operation and 

leasing of the Property. These risks are substantially greater than the risks of solely being the landlord under the Master 

Lease wherein the Master Tenant is obligated to operate, manage, lease and maintain the Property. Furthermore, if the 

Master Tenant is unable to pay the operating expenditures with respect to the Property, then (1) the Property may fall 

into disrepair, (2) the Master Tenant might be in default under the Residential Leases and be subject to remedies 
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provided to the Residents under the Residential Leases, (3) the Trust might be in default under the declarations, 

restrictions, or other material agreements or easements encumbering the Property (copies of which are available to 

prospective Investors in the Investor Data Room), which may subject the Property to the imposition of lien claims 

under certain circumstances, or (4) in the event of a failure to pay real estate taxes or assessments, the Property may 

be subject to foreclosure or seizure by the taxing authority. The Trust’s inability to act could require the Administrative 

Trustee to cause a Transfer Distribution to a Springing LLC in order to address these deficiencies. Prospective 

Investors must carefully evaluate the personal experience and business performance of NewStar Exchange, the sole 

member of the Master Tenant. See “MANAGEMENT AND PRIOR PERFORMANCE.” 

The Trust may suffer adverse consequences due to the bankruptcy or insolvency of the Master Tenant. 

If a bankruptcy or similar insolvency proceeding were initiated with respect to the Master Tenant, the Trust 

would be adversely affected. For example, a bankruptcy trustee appointed for the Master Tenant might attempt to 

reject one or more Residential Leases. Further, as a result of the automatic stay provided for under the applicable 

bankruptcy laws, the Trust might not be able to enforce the Master Tenant’s obligations under the Master Lease, or 

reach rental payments being made by Residents to the Master Tenant, which could negatively impact the Trust’s ability 

to receive rent with respect to the Property. In the event of the bankruptcy or insolvency of the Master Tenant, the 

Trust would be able to terminate the Master Lease and either succeed to the Master Tenant’s interest in the Residential 

Leases or negotiate new leases with the Residents. However, due to the nature of the Property and the Residential 

Leases, if the Trust was unable to obtain a replacement Master Tenant it would have to cause a Transfer Distribution 

to a Springing LLC to enable it to renegotiate and renew the Residential Leases and enter into new Residential Leases 

on an ongoing basis. Nevertheless, there is no guarantee that the Trust (or the Springing LLC) would be successful in 

succeeding to the Master Tenant’s interest in the Residential Leases or entering into new Residential Leases. 

There is no assurance that the Master Tenant will pay Rent. 

There can be no assurance that the Master Tenant will make payments of Base Rent, Additional Rent or 

Supplemental Rent, as such payments are contingent upon the successful operation of the Property. 

The Trust relies on the Administrative Trustee to manage its assets and day-to-day operations. 

The Administrative Trustee manages the Trust’s day-to-day operations. As a result, a prospective Investor 

should not purchase the Interests unless the prospective Investor is willing to entrust all the aspects of the assets and 

finances of the Property to the Administrative Trustee. If the Administrative Trustee fails to properly manage the 

assets or finances or other aspects of the Property, then an Investor’s investment may be adversely impacted, and the 

Investor may not achieve the expected return, if any, on its Interest. Prospective Investors must carefully evaluate the 

personal experience and business performance of NewStar Exchange, the sole member of the Administrative Trustee. 

See “MANAGEMENT AND PRIOR PERFORMANCE.” 

The Master Tenant relies on the Property Manager to manage the Property. 

The Master Tenant entered into the Property Management Agreement with the Property Manager, an 

unaffiliated third party, that previously managed the Property, for an initial term of one year, which will thereafter 

automatically renew month-to-month. During the term of the Property Management Agreement, the Property Manager 

has the exclusive right to manage and operate the Property. Accordingly, the prospective Investor should not purchase 

the Interests unless he, she or it is willing to entrust all such aspects of management and operation of the Property to 

the discretion of the Property Manager.  

A prospective Investor must carefully evaluate the personal experience and business performance of the 

principals of the Property Manager. If the Property Manager is not successful in operating and managing the Property, 

then an Investor’s Interest may be adversely impacted, and the Investor may not achieve the expected return, if any, 

on its Interest. 
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NewStar Exchange, the Administrative Trustee, the Master Tenant and the Asset Manager are subject to 

various conflicts of interest. 

NewStar Exchange, the Administrative Trustee, the Master Tenant, the Asset Manager, and their respective 

affiliates are subject to conflicts of interest between their activities, roles and duties for other entities and the activities, 

roles and duties they have assumed on behalf of the Trust (or the Master Tenant). Conflicts exist in allocating 

management time, services and functions between their current and future activities and the Trust. The agreements 

and arrangements among the Trust, the Administrative Trustee, the Master Tenant, the Asset Manager and the Sponsor 

were not negotiated at arm’s length. See “CONFLICTS OF INTEREST” for additional discussion. 

Actual results may differ from those forecasted in this Memorandum. 

The anticipated results of operations set forth in this Memorandum, and in the Financial Forecast, attached 

hereto as Exhibit E, are based upon current estimates of income and expenses relating to the operation of the Property, 

as well as other assumptions. Any return to the Investors on their investment will depend on the ability of the 

Administrative Trustee, the Property Manager and the Master Tenant to operate the Property profitably and ultimately 

sell the Property at a profit, which, in turn, will depend upon economic factors and conditions beyond their control. A 

variety of factors, including, without limitation, any of the following, may cause actual results to differ: 

(1) actual expenses may exceed projected expenses; 

(2) capital expenditures and unanticipated costs may exceed the amount placed in the Reserve 

Accounts; 

(3) rental rates may not reach projected levels; 

(4) rent may be collected later than projected, due to failure of the Master Tenant or the Residents to 

make such payments when due; and 

(5) the Residents may be entitled to terminate their respective Residential Leases or abate, withhold, 

reduce or not pay rent in certain circumstances in accordance with the Residential Leases, including certain events of 

casualty, condemnation, or environmental remediation. 

Therefore, the actual results achieved during the life of the ownership of the Property may vary from those 

anticipated, and the variation may be material. As a result, the rate of return to Investors may be lower than that 

projected. 

Investors may not recover all or any portion of their investment in a sale of the Property. 

Any proceeds realized from the sale of the Property will be distributed to the Investors in accordance with 

their respective Interests, but only after payment of any loan then outstanding on the Property (and any other loans), 

expenses of the transaction, including a broker’s fee and a Disposition Fee to the Master Tenant, and satisfaction of 

the claims of other third-party creditors. The Investors will have no power to designate a listing broker of their 

choosing. The ability of the Investor to recover all or any portion of the Investor’s investment through a sale will 

therefore depend on the amount of net proceeds realized from such sale and the amount of claims to be satisfied 

therefrom. There can be no assurance that the Investors will receive any proceeds from the sale of the Property. 

Investors will not receive audited financial statements for the Property. 

There will not be any standard audited financial reports available to the Investors with respect to the Property. 

Instead, a “cash-basis” audit will be performed. Given the scope of the “cash basis” audit, it may be costly and difficult 

to verify the accuracy of certain financial reports detailing the operations of the Property. 
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Risks Related to the Offering 

There is no public market for the Interests. 

An Investor will be required to represent that the Investor is acquiring the Interests for investment purposes 

and not with a view to distribution or resale, and the Investor can bear the economic risk of investment in the Property 

for an indefinite period of time. The Interests are being offered and sold pursuant to exemptions from the registration 

provisions of federal and state law. Accordingly, the Interests are subject to restrictions on transfer. Even if these 

transfer restrictions expire or are not applicable to a particular Investor, there is no public market for the Interests, and 

neither NewStar Exchange nor the Trust will take any steps to develop a market. Investors should expect to hold their 

Interests for a significant period of time. 

The Interests are not registered with the SEC or any state securities commissions. 

The Interests have not been, and will not be, registered with the SEC or any state securities commission. The 

Interests are being offered in reliance upon an exemption from the registration provisions of the Securities Act and 

state securities laws applicable only to offers and sales to a prospective Investor meeting the suitability requirements 

set forth herein. Since this is a nonpublic offering and, as such, is not registered under federal or state securities laws, 

a prospective Investor will not have the benefit of review or comment by the SEC or any state securities commission. 

The terms and conditions of the Offering may not comply with the guidelines and regulations established for real 

estate programs that are required to be registered and qualified with those agencies. 

If the Trust fails to comply with the requirements of the exemptions related to the Interests, the Trust could 

suffer material adverse effects. 

The Interests are being offered in reliance upon an exemption from the registration provisions of the 

Securities Act and state securities laws applicable only to offers and sales to a prospective Investor meeting the 

suitability requirements set forth herein. If the Trust should fail to comply with the requirements of such exemption, 

Investors may have the right, if they so desired, to rescind their purchase of an Interest. This might also occur under 

the applicable state securities laws and regulations in states where an Interest will be offered without registration or 

qualification pursuant to a private offering or other exemption. If this were the case and a number of Investors were 

successful in seeking rescission, the Trust would face severe financial demands that would adversely affect the Trust 

as a whole and, thus, the investment in Interests by the remaining Investors. 

The Interests may not be suitable for certain Investors.  

Prospective Investors should consult with their own financial, legal and tax advisors prior to investing. Each 

Investor will be required to make representations as to such Investor’s qualifications to invest in the Interests and to 

acknowledge that such Investor is an “accredited investor” (as such term is defined in the Securities Act) and has had 

the opportunity to ask questions and receive information sufficient to support its investment decision. Each Investor 

also will be required to represent that it is able to bear the risk of loss of all or a significant portion of its investment. 

The Trust will rely upon the truth and accuracy of these representations.  

An investment in the Interests is not a diversified investment. 

An Investor will acquire the Interests in the Trust, the assets of which will consist solely of the Property and 

the Master Lease. Thus, an investment in the Interests will not be diversified as to the type of asset, tenant mix or 

geographic location. 

Forecasts of revenue from the Property, the Residential Leases, and the Master Lease are speculative and 

are based upon a number of assumptions.  

The Financial Forecast and the targets, forecasts and/or estimates contained in the Financial Forecast are 

forward-looking statements that are based upon information furnished by the Master Tenant and certain assumptions 

that the Master Tenant considers reasonable. The Trust has not independently reviewed, analyzed, or otherwise passed 

upon the Financial Forecast.  



 

NewStar 17 Sweetwater Springs, DST 

64 

Such “forward-looking” statements are based on various assumptions of the Master Tenant. Although the 

Master Tenant considers such assumptions to be reasonable, the assumptions on which one or more “forward-looking” 

statements are based may prove to be incorrect. The Financial Forecast and the targets, forecasts and estimates 

contained in the Financial Forecast are necessarily speculative in nature, and it should be expected that some or all of 

the assumptions underlying the targets, forecasts and estimates contained in the Financial Forecast will not materialize 

or will vary significantly from actual results. Accordingly, there can be no assurance that any targets, forecasts and 

estimates contained in the Financial Forecast will be attained. The actual results of this investment may vary 

significantly from those contained in the Financial Forecast. Investors are advised to consult with their own 

independent tax and business advisors concerning the validity and reasonableness of the factual, accounting and tax 

assumptions. No representations or warranties whatsoever are made by the Trustees, the Trust, the Managing Member, 

their affiliates or any other person or entity as to the future profitability of the Interests or the results of making an 

investment in the Interests. 

The Memorandum has been prepared on the basis of information prepared by third-party sources and the 

Trust has not verified the accuracy or completeness of such information. 

Certain information set forth in this Memorandum and in other materials provided to you by the Sponsor in 

connection with this Offering, including but not limited to information regarding the Property and the financing 

arrangements, were obtained from third-party sources not affiliated with the Sponsor. These third-party source 

materials were prepared by third parties expressly and exclusively for Investors for the purpose of evaluating an 

investment decision with respect to the Property. Neither the Trustees, the Trust, the Managing Member, their affiliates 

or any other person or entity have independently verified the information or data obtained from these sources and they 

cannot give any assurance of the accuracy or completeness of the information or data. Any material misstatements or 

omissions relating to the Property contained in such third-party source materials could have a material adverse effect 

on the ability of the Master Tenant to operate the Property as planned and the value of your investment in the Interests. 

Investors may not realize a return on their investment for years, if at all. 

An Investor may not realize a return on the Investor’s investment and could lose the entire investment. For 

this reason, a prospective Investor should carefully read this Memorandum and should consult with his, her or its 

attorney, tax advisor, and business advisor prior to making the investment. 

The Trust is not providing prospective Investors with separate legal, accounting or business advice or 

representation. 

The Trust, the Administrative Trustee and their respective affiliates are not represented by separate counsel. 

Further, the Trust’s and the Administrative Trustee’s counsel and accountants have not been retained, and will not be 

available, to provide legal counsel, tax advice or accounting advice to a prospective Investor. 

If all of the Interests are not sold, the Depositor and/or its affiliate will own the unsold Interests, which 

could result in potential conflicts of interest. 

There is no minimum amount of Offering proceeds that must be raised or minimum number of Investors 

required in connection with this Offering. Accordingly, if the Placement Agent is unable to sell all of the Interests, the 

Depositor will own any unsold Interests or may transfer unsold Interests to its affiliates. The ownership of the Interests 

by these entities involves certain risks that prospective Investors should consider, including, but not limited to, the 

fact that there may be conflicts of interest between the objectives of the Investors and those of the Depositor and its 

affiliates, or, if the Offering is not fully subscribed, that a significant amount of the Interests will not have been 

acquired by disinterested investors after an assessment of the merits of the Offering. 

Tax Risks 

There are substantial issues associated with the federal income tax aspects of a purchase of an Interest, 

especially if the purchase is part of a Section 1031 Exchange. The following risk factors summarize some of the tax 

risks to an Investor. A further discussion of the tax aspects (including other tax risks) of a purchase of an Interest is 

set forth under “FEDERAL INCOME TAX CONSEQUENCES.” Because the tax aspects of this Offering are complex 

and certain of the tax consequences may differ depending on individual tax circumstances, each prospective 
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Investor is strongly encouraged to consult with and rely on his, her or its own tax advisor with respect to the tax 

aspects of this Offering in light of that prospective Investor’s individual situation. No representation or warranty 

of any kind is made with respect to the IRS’s acceptance of the treatment of any item by an Investor. 

THE DISCUSSION SET FORTH HEREIN IS NOT ADVICE INTENDED TO BE RELIED UPON AND 

USED, AND CANNOT BE USED BY ANY TAXPAYER, FOR THE PURPOSE OF AVOIDING ANY 

PENALTIES IMPOSED ON THE TAXPAYER. THIS SECTION WAS WRITTEN TO SUPPORT THE 

PROMOTION OR MARKETING OF THE TRANSACTIONS CONTEMPLATED BY AND DESCRIBED IN THIS 

MEMORANDUM. EACH PROSPECTIVE INVESTOR SHOULD SEEK ADVICE BASED ON HIS, HER OR ITS 

PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE INCOME 

AND OTHER TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 

Acquisition of the Interests may not qualify as a Section 1031 Exchange. 

The Interests may not qualify under Section 1031 for tax-deferred exchange treatment and a portion of the 

proceeds from an Investor’s sale of his, her or its Relinquished Property could constitute taxable “boot” (as defined 

herein). Whether any particular acquisition of Interests will qualify as a Section 1031 Exchange depends on the 

specific facts involved, including, without limitation, the nature and use of the Relinquished Property and the method 

of its disposition, the use of a qualified intermediary and a qualified exchange escrow and the lapse of time between 

the sale of the Relinquished Property and the identification and acquisition of the replacement property. Neither the 

Trust nor its affiliates or agents is examining or analyzing any prospective Investor’s circumstances to determine 

whether it qualifies under Section 1031. Moreover, no opinion or assurance is being provided to the effect that any 

individual prospective Investor’s transaction will qualify under Section 1031. Such examinations or analyses are the 

sole responsibility of each prospective Investor, who should consult with his, her or its own legal, tax, accounting and 

financial advisors before purchasing an Interest. If the factors surrounding a prospective Investor’s disposition of the 

Relinquished Property and his, her or its acquisition of the Interests do not meet the requirements of Section 1031, the 

disposition of the Relinquished Property will be taxed as a sale and the IRS will assess interest and possibly penalties 

for failure to timely pay such taxes. See “FEDERAL INCOME TAX CONSEQUENCES” and the Tax Opinion 

attached hereto as Exhibit D. Also, merely designating an Interest in connection with an Investor’s Section 1031 

Exchange does not assure the Investor that there will be Interests available to purchase when the Investor executes the 

Purchase Agreement and Investor Questionnaire and actually causes his, her or its qualified intermediary to transfer 

funds to complete the purchase of the Interests. 

On July 20, 2004, the IRS issued Revenue Ruling 2004-86, 2004-2 C.B. 191, which held that, assuming the 

other requirements of Section 1031 are satisfied, a taxpayer’s exchange of real property for an Interest in the Delaware 

statutory trust described in the ruling (the “DST”) satisfies the requirements of Section 1031. The IRS based its holding 

on the following conclusions: (1) the DST is treated as an entity separate from its owners (and not as a co-ownership 

or agency arrangement); (2) the DST is an “investment” trust and not a “business entity” for federal income tax 

purposes; (3) the DST is a “grantor trust” for federal income tax purposes, with the holders of interests in the DST 

treated as the grantors of the DST; and (4) the holders of interests in the DST are treated as directly owning interests 

in real property held by the DST. Because the holding of Revenue Ruling 2004-86 is based on certain factual 

assumptions regarding the DST, not all of which apply to the Trust, and because there are provisions in the Trust 

Agreement which are not mentioned in the limited facts laid out in the ruling, there can be no guarantee that the 

Interests will satisfy the requirements of Section 1031. For example, the facts in the ruling neither expressly permit 

nor prohibit: (a) conversion of the DST to a limited liability company; (b) the fact that the Administrative Trustee is 

related to the Depositor; (c) any Interest being retained by the Depositor or its affiliates; or (d) the leasing of the 

Property by the Trust pursuant to the Master Lease to the Master Tenant, which is a special purpose entity affiliated 

with the Sponsor, including the mechanism set forth in the Master Lease for the calculation of Rent payable by the 

Master Tenant to the Trust. 

A delayed closing on the acquisition of an Interest could adversely affect the qualification of an exchange 

under Section 1031. 

Investors who are completing Section 1031 Exchanges should be aware that closing on their replacement 

property must occur before the earlier of: (1) the day which is 180 days after the date on which the taxpayer transferred 

the Relinquished Property in the Section 1031 Exchange; or (2) the due date (determined with regard to extension) for 

the taxpayer’s return for the taxable year in which the transfer of the Relinquished Property occurs. No extensions will 
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be granted or other relief afforded to taxpayers who do not satisfy this requirement. Therefore, a delayed closing on 

the acquisition of an Interest could adversely affect the qualification of a Section 1031 Exchange. 

Replacement property identification rules are complex and may be strictly construed. 

Strictly construed, Section 1031 generally permits taxpayers to identify up to three replacement properties 

(the “three-property rule”) without regard to the fair market value of those properties. In addition, taxpayers may 

identify any number of properties so long as their aggregate fair market value at the end of the identification period 

does not exceed 200% of the value of the Relinquished Property on the date it was transferred (the “200% rule”). If 

the three-property rule and 200% rule are violated, an Investor will still be treated as properly identifying any 

replacement property identified before the end of the identification period and received before the end of the exchange 

period if the fair market value of the replacement property received is at least 95% of the aggregate fair market value 

of all identified replacement property. These identification rules are strictly construed and your exchange will be 

totally disqualified if you fail to comply with these requirements or do not meet the applicable deadlines under Section 

1031. Prospective investors should consult with their own tax advisors prior to identifying the Interests as replacement 

property. 

Funds from a Section 1031 Exchange may not be used for certain costs associated with the Property. 

Under certain conditions, closing and carrying costs, loan fees and costs, leasing reserves and other reserves, 

may not constitute property that is like-kind to real property for purposes of Section 1031. The Sponsor has attempted 

to structure the offering of the Interests so that such costs will be incurred by the Sponsor in connection with its 

syndication and offering of the Interests. You must consult your own tax advisor regarding the proper tax treatment 

of these costs. 

State laws may differ. 

Some states adopt Section 1031 in whole, other states adopt it in part and still other states impose their own 

requirements to qualify for deferral of gain under state law. In addition, while many states follow federal tax law by 

treating the owner of an interest in a fixed investment trust as owning an interest in the assets held by the Trust, other 

state laws may differ and could result in the imposition of income or other taxes on such entities. Therefore, each 

Investor must consult his, her or its own tax advisor as to the qualification of a transaction for deferral of gain under 

state law. 

The conversion of the Trust to a Springing LLC or the contribution of the Property to the Springing LLC 

may have adverse tax consequences to Investors. 

If the Trust is converted to a Springing LLC (or if the Property is contributed to the Springing LLC), the 

Trust Property will be transferred from the Trust to the Springing LLC and the membership interests in the Springing 

LLC will be held by the Investors. It is anticipated that the Administrative Trustee will serve as the manager of the 

Springing LLC. Under current law, such a transfer generally should not be subject to federal income tax pursuant to 

Code Section 721. The Transfer Distribution could be subject, however, to state or local income, transfer or other 

taxes. In addition, there can be no assurances that the transfer will not be taxable under the federal income or other tax 

laws in effect at the time the transfer occurs. Because the conversion of the Trust to (or the formation of) a Springing 

LLC could occur in several situations, it is not possible to determine all of the potential tax consequences to the 

Investors. 

If the Trust is converted into a Springing LLC or the Property is contributed to the Springing LLC, the 

Investors’ ownership Interests in the Springing LLC will not qualify for tax-deferred exchange treatment under 

Section 1031. 

If the Trust is converted to a Springing LLC (or if the Property is contributed to the Springing LLC), the 

Investors will hold membership interests in the Springing LLC, which cannot be transferred in an exchange that 

qualifies for tax-deferred exchange treatment under Section 1031. If, after the conversion of the Trust into a Springing 

LLC or the formation of the Springing LLC, the Investors wish to engage in a tax-deferred exchange of their indirect 

interests in the Property held by the Springing LLC, the Springing LLC’s manager may be able to convert the 

Investors’ interests in the Springing LLC into (or exchange them for) direct interests in the Property or adopt some 
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other tax strategy to accomplish the tax-deferred exchange. However, there can be no guarantee that this can or will 

be accomplished. 

Any amounts treated as “boot” will be taxable to Investors. 

If, in a Section 1031 Exchange, money is received or deemed received in addition to the like-kind property 

(referred to as “boot”), then gain on the Relinquished Property is recognized up to the amount of boot. Although there 

is no direct authority on point (other than certain potentially favorable authority that allows taxpayers to treat certain 

transaction expenses as reducing amounts otherwise taxable as boot in a Section 1031 Exchange), prospective 

Investors should be aware that the IRS may take the position that certain costs paid or deemed paid from money 

received from the sale of the Relinquished Property are boot and, therefore, income to the Investors. For example, the 

IRS may contend that some amounts paid into the Reserve Accounts and amounts paid in connection with the Offering 

constitute boot received by the Investors and not a reinvestment in real estate. 

Passive activity, at risk, and excess business loss rules may limit losses. 

Losses from passive trade or business activities generally may not be used to offset “portfolio income,” such 

as interest, dividends and royalties, or salary or other active business income. Deductions from passive activities, 

including interest deductions attributable to passive activities, generally may only be used to offset passive income. 

Passive activities include: (1) any activity which involves the conduct of any trade or business and in which the 

taxpayer does not “materially participate” (a statutorily-defined test); and (2) rental activities (subject to an exception 

for taxpayers who qualify as real property operators under certain statutory tests). Subject to satisfaction of the real 

property operator test and the material participation test, an Investor’s income and loss from an investment in an 

Interest, if any, will constitute income and loss from passive activities. However, the rules regarding the deductibility 

of passive losses (whether from an investment in an Interest, or from another passive activity that potentially could be 

used to offset income from an investment in an Interest) are complex and vary with the facts and circumstances 

particular to each Investor. Prospective Investors should consult their tax advisors with respect to the tax consequences 

to them of the rules described above. 

In addition, an Investor that is an individual or closely held corporation will be unable to deduct losses from 

the Trust, if any, to the extent such losses exceed the amount the Investor is considered “at risk” under the Code. 

Losses not allowed under the at-risk provisions may be carried forward to subsequent tax years and used when the 

Investor’s amount “at risk” increases or when the Investor generates gain on the disposition of the activity. However, 

the rules regarding the applicability of the at risk rules to a particular Investor are complex and vary with the facts and 

circumstances particular to each Investor. Prospective Investors should consult their tax advisors with respect to the 

tax consequences to them of the rules described above. 

Excess business losses of a taxpayer other than a corporation are not allowed for the taxable year. Such losses 

are carried forward and treated as part of the taxpayer’s net operating loss carryforward in subsequent taxable years. 

An excess business loss for the taxable year is the excess of aggregate deductions of the taxpayer attributable to trades 

or businesses of the taxpayer over the sum of aggregate gross income or gain of the taxpayer plus a threshold amount. 

The threshold amount for 2026 is $256,000 (or twice the applicable threshold amount in the case of a joint return). 

The threshold amount is indexed for inflation. In the case of a partnership or S corporation, the provision applies at 

the partner or shareholder level. The provision applies after the application of the passive loss rules.  

In order to avoid limitations on interest deductions arising from the Loan, an Investor may be required to 

make a special tax election, which may reduce depreciation deductions available to the Investor in the absence of 

such election. 

The Trust is expected to pay a considerable amount of interest with respect to the Loan, and each Investor 

will be considered to have paid his, her or its pro rata share of such interest. However, the Code imposes limitations 

on the deduction of business interest (the “Business Interest Limitation”), business interest deductions (including 

deductions for interest on the Loan) for certain Investors with average annual gross receipts in excess of $25 million 

are, in general, deferred to the extent that they exceed the sum of 30% of the Investor’s “adjusted taxable income” 

(“ATI,” and such limit, the “ATI Limit”) plus certain types of business interest income of the Investor. See 

“FEDERAL INCOME TAX CONSEQUENCES – Limit on Business Interest Deductions” for further information on 

how the $25 million annual gross receipts test is calculated. 
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For federal income tax purposes generally, and for purposes of the Business Interest Limitation in particular, 

because the Trust is classified as a fixed investment trust and a grantor trust (and thus is not itself a “taxpayer” for 

such purposes), the Business Interest Limitation applies, if at all, to Investors and not to the Trust. Accordingly, the 

Business Interest Limitation will not apply to the Trust and will only apply to Investors that have average annual gross 

receipts from their trades or businesses in excess of $25 million.  

Investors to whom the Business Interest Limitation applies may nevertheless avoid it by making an election 

(the “Real Property Business Election”) to treat their Interests in the Trust (separately or together with other interests 

in real property that the Investors may own) as an electing real property trade or business. By making a Real Property 

Business Election with respect to an Interest, the Investor’s share of any interest paid or accrued on the Loan will not 

be subject to the Business Interest Limitation. However, Investors that make a Real Property Business Election with 

respect to their Interests will be required to depreciate their pro rata share of the Property (to the extent depreciation 

is available in respect of their pro rata share of the Property) using the straight line method under longer recovery 

periods (from 39 years to 40 years for nonresidential property, from 27.5 years to 30 years for residential real property, 

and from 15 years to 20 years for qualified improvement property). In addition, to the extent Investors’ Interests (i.e., 

their pro rata share of the Property) would otherwise have been eligible for bonus depreciation deductions under Code 

Section 168(k), they will be ineligible to claim such deductions with respect to such property. 

Investors should consult their own tax advisors regarding whether the Business Interest Limitation is 

applicable to them and whether they should make the Real Property Business Election with respect to their Interests 

or otherwise in light of their specific circumstances. See “FEDERAL INCOME TAX CONSEQUENCES – Limit on 

Business Interest Deductions.” 

Income and gain from passive activities may be subject to the Medicare contributions tax. 

Certain Investors who are U.S. individuals, estates, or trusts (including those that would own their Interests 

through an entity treated as a partnership or S corporation for U.S. income tax purposes) are subject to the Medicare 

Contributions Tax, which imposes a 3.8% tax on the lesser of (1) “net investment income” for the relevant taxable 

year and (2) the excess of modified adjusted gross income for the taxable year over a certain threshold of certain U.S. 

individuals and on the lesser of (a) the undistributed “net investment income” for the relevant tax year and (b) the 

excess of the “adjusted gross income” for such taxable year over the dollar amount at which the highest tax bracket in 

Code Section 1(e) begins for such taxable year of certain estates and trusts. Among other items, “net investment 

income” generally includes passive investment income, such as rent and net gain from the disposition of investment 

property, less certain deductions. Prospective Investors should consult their tax advisors with respect to the tax 

consequences to them of the rules described above. 

An Investor may need to use funds from other sources to satisfy tax liabilities. 

It is possible that an Investor’s taxable income resulting from his, her or its Interest will exceed any 

distribution of cash attributable thereto. This may occur because cash flow from the Property may be used to fund 

nondeductible operating or capital expenses of the Property, including reserves and payments of principal on the Loan, 

that are not offset by depreciation or other deductions. In addition, a sale or exchange of the Property at an economic 

loss without a Section 1031 Exchange could result in ordinary income, depreciation recapture or capital gain to an 

Investor without any accompanying net cash proceeds from the sale or disposition of the Property to pay income taxes 

on such items. This is a particular risk for certain Investors, such as persons acquiring an Interest in a Section 1031 

Exchange, whose income tax basis in an Interest may be substantially lower than his, her or its cash investment in the 

Property. If this were to occur, an Investor would have to use funds from other sources to satisfy his, her or its tax 

liability. 

Future legislative or regulatory action could significantly change the tax aspects of an investment in an 

Interest. 

The discussion of tax aspects contained in this Memorandum is based on law presently in effect and certain 

proposed Treasury Regulations. Nonetheless, Investors should be aware that new administrative, legislative or judicial 

action could significantly change the tax aspects of an investment in an Interest. Any tax law changes whether with 

respect to the proposed legislation described in the prior sentence or otherwise may be retroactive with respect to 
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transactions entered into or contemplated before the effective date of such change, and could have a material adverse 

effect on the tax consequences of an investment in an Interest. 

ERISA Risks 

ERISA and Code Section 4975 impose certain fiduciary restrictions, including prohibited transaction 

restrictions, on funds that hold “plan assets.” 

The DOL Plan Asset Rules provide that, subject to certain exceptions outlined in the rules, the assets of an 

entity (such as the Trust) in which a Benefit Plan Investor holds an ownership interest may be treated as assets of an 

investing plan, in which event the assets of the Trust (and transactions involving such assets, such as a sale of the 

Property) would be subject to ERISA’s fiduciary provisions, including any prohibited transaction provisions under 

ERISA or Code Section 4975. One of the exceptions in the Plan Asset Rules will apply if ownership in the Trust is 

limited so that only a percentage of the Interests that is less than 25% may be owned by Benefit Plan Investors. The 

Sponsor and the Administrative Trustee will use reasonable best efforts to qualify the Trust for this exception to the 

Plan Asset Rules. If, nevertheless, Benefit Plan Investors acquire 25% or more of the Interests and the Plan Asset 

Rules apply to the Trust, ERISA’s fiduciary standards and prohibited transaction rules would apply to the operation 

of the Trust, which would likely impose substantial additional compliance expenses upon the Trust, thereby potentially 

reducing amounts distributable by the Trust to the Investors. Finally, if the Trust is subject to the Plan Asset Rules and 

is not able to comply with ERISA or Code Section 4975, Benefit Plan Investors may be at risk of breaching fiduciary 

duties owed to their sponsoring plan. 

Employee benefit plans such as governmental and non-United States plans, while not subject to ERISA, may 

be subject to laws regulating employee benefit plans that contain rules substantially similar to ERISA and may contain 

other rules relating to permissible investments. Such plans should conclude that an investment in the Interests would 

satisfy all such laws before making such an investment (and, as indicated above, may be required to make certain 

assurances to the Trust). 
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COMPENSATION OF THE SPONSOR AND ITS AFFILIATES 

The following is a description of compensation that may be paid to the Sponsor, the Depositor, and the Master 

Tenant, and their affiliates during the period of the Trust’s ownership of the Property or in connection with the 

Offering. These compensation arrangements are not the result of arm’s-length negotiations. Because of the nature of 

a Section 1031 Exchange and applicable IRS requirements, it is difficult, if not impossible, to charge Investors for any 

shortfall in costs and expenses related to the Offering that are paid out of the gross Offering proceeds. If the actual 

costs and expenses exceed the estimates, the Sponsor will pay those costs. Conversely, if the estimates exceed the 

actual costs and expenses, the Sponsor will retain the difference as compensation. 

For purposes of this table, the amount of the commissions and fees set forth below are calculated based on 

100% of the Interests, equivalent to $21,808,522.  

Type of Compensation Method of Compensation 

Estimated Maximum 

Amount of 

Compensation 

Depositor Capitalization 

Costs 

The Trust will reimburse the Depositor for costs 

incurred in facilitating the capitalization of the Trust 

and the Trust’s acquisition of the Property (the 

“Depositor Capitalization Costs”). The Depositor 

will retain any portion of the Depositor 

Capitalization Costs that exceed the amount 

specified herein. 

Not possible to determine 

at this time. 

Acquisition Fee The Sponsor is entitled to an acquisition fee equal to 

approximately $578,638, which will be paid by the 

Trust from proceeds of the Offering. 

$578,638 

Loan Coordination Fee The Sponsor is entitled to a loan coordination fee 

equal to 1.0% of the loan proceeds, which will be 

paid by the Trust from proceeds of the Offering. 

$176,000 

Master Tenant Profits The Master Tenant and, therefore, the Sponsor, as 

the sole member of the Master Tenant, is entitled to 

retain as profit the net after tax positive difference 

between (a) the gross revenues the Master Tenant 

receives from the Property and (b) the expenses it 

incurs in maintaining the Property and its payment 

and other financial obligations under the Master 

Lease, subject to adjustment with respect to 

Uncontrollable Expenses. 

Not possible to determine 

at this time. 
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Type of Compensation Method of Compensation 

Estimated Maximum 

Amount of 

Compensation 

Asset Management Fees The Trust will pay Asset Manager an annual asset 

management fee equal to $35,000 for Year 1 (2026), 

$0 for Years 2 and 3, and $15,000 for Year 4 and an 

annual fee of $40,000 in all subsequent lease years, 

with the final lease year prorated. The Asset 

Management Fee shall be paid monthly in arrears on 

a pro rata basis.  

The Asset Manager may, in its sole and absolute 

discretion, waive or defer the Asset Management 

Fees in whole or in part and collect any deferred 

Asset Management Fee; provided, however, that any 

uncollected deferred Asset Management Fees shall 

be paid upon the earlier of (1) the termination of the 

Asset Management Agreement; (2) the disposition 

of the Property; or (3) at the discretion of the Trust. 

Such waiver or deferral shall not be effective unless 

it is documented in a written instrument signed by 

the Asset Manager and delivered to the Trust.  

Year 1: $35,000;  

Year 2-3: $0 

Year 4: $15,000;  

Year 5 onwards: $40,000  

Disposition Fee Upon a sale, transfer or other disposition of the 

Property, the Master Tenant will be entitled to a 

Disposition Fee of 2.0% of the gross sales price of 

the Property; provided, however, no Disposition Fee 

will be paid if the net sales price of the Property is 

less than $39,408,522. There shall be no reduction 

in the Disposition Fee as a result of any third-party 

brokerage commissions otherwise due and payable 

in connection with such sale, transfer, or other 

disposition of the Property. 

Not possible to determine 

at this time. 

Organization and Offering 

Expenses 

The Trust will reimburse the Sponsor and/or 

Depositor for certain costs incurred in (i) organizing 

the Trust and the Offering, (ii) financing the 

Property acquisition, including (a) closing and due 

diligence costs, (b) escrows and reserves, and (c) 

carrying costs, and (iii) other legal and closing costs 

incurred in connection with the due diligence and 

acquisition of the Property. 

$271,766 
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CONFLICTS OF INTEREST 

Conflicts of Interest 

The Sponsor, the Master Tenant, the Administrative Trustee, the Asset Manager, and their respective 

principals and affiliates will act as the manager, advisor, controlling party or sponsor of other Delaware statutory 

trusts, limited liability companies, partnerships and other entities from time to time. These other entities may own 

properties similar to the Property, which may compete with the Property, and may acquire additional properties in the 

future that may also compete with the Property. The Sponsor, the Master Tenant, the Administrative Trustee, the Asset 

Manager, and their respective principals and affiliates also have existing responsibilities and, in the future, may have 

additional responsibilities, to provide management and services to a number of other entities. The principal areas in 

which conflicts are anticipated to occur are as follows. 

The Property may compete with other properties owned or managed by the Sponsor or its affiliates. 

The Sponsor or its affiliates may own, operate or manage additional properties that compete with the 

Property. 

The landlord-tenant relationship between the Administrative Trustee and the Master Tenant may lead to 

a conflict of interest. 

The Master Tenant and the Administrative Trustee are affiliates of the Sponsor. This may lead to a conflict 

of interest between their roles under the Master Lease. For example, there would be a conflict of interest if the Master 

Tenant was in breach of the Master Lease because only the Administrative Trustee would have authority on behalf of 

the Trust to enforce the Master Lease against the Master Tenant. In such a situation, the interests of the Administrative 

Trustee may not be aligned with the interests of the Investors. 

The efforts and time of the Sponsor, the Master Tenant, the Asset Manager, and the Administrative Trustee 

will not be solely dedicated to the Trust. 

The Sponsor, the Master Tenant, the Asset Manager, the Administrative Trustee, and their respective 

principals and affiliates may engage for their own account, or for the account of others, in other business ventures. 

The interest in such other activities will not necessarily be directed to or consistent with the Trust. 

Principals of the Sponsor, the Master Tenant, the Asset Manager, and the Administrative Trustee may 

have conflicts of interest in allocating management time, services and functions among the various entities with 

which they are engaged. 

Principals of the Sponsor, the Master Tenant, the Asset Manager, the Administrative Trustee, and their 

affiliates may have obligations to other entities. Therefore, these individuals may have conflicts of interest in allocating 

management time, services and functions among the various entities with which they are engaged and others that may 

be organized in the future. If these persons are unable to devote sufficient time or resources to the Trust due to the 

competing demands of the other entities, they could harm the implementation of the Trust’s business strategies. If the 

Trust does not successfully implement its business strategies, it may be unable to maintain or increase the value of the 

Property, and its operating cash flows and ability to pay distributions could be adversely affected. 

The agreements and arrangements among the Trust, the Administrative Trustee, the Master Tenant, the 

Asset Manager, the Asset Manager, and the Sponsor were not negotiated at arm’s length. 

The agreements and arrangements among the Trust, the Administrative Trustee, the Master Tenant, the Asset 

Manager, and the Sponsor were not negotiated at arm’s length. The agreements to which the Trust is a party may 

contain terms and conditions that are not in the Trust’s best interest or would not be present if the Trust had entered 

into arm’s length agreements with third parties. 
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The Trust, the Master Tenant, the Asset Manager, and the Sponsor share legal representation. 

Counsel to the Trust, the Master Tenant, the Asset Manager, and the Sponsor in connection with this Offering 

is the same, and it is anticipated that such representation will continue in the future. As a result, conflicts may arise in 

the future. 

If all of the Interests are not sold, the Depositor and/or its affiliate will own the unsold Interests. 

There is no minimum amount of Offering proceeds that must be raised or minimum number of Investors 

required in connection with this Offering. Accordingly, if the Placement Agent is unable to sell all of the Interests, the 

Depositor will own any unsold Interests or may transfer unsold Interests to its affiliates. The ownership of the Interests 

by these entities involves certain risks that prospective Investors should consider, including, but not limited to, the 

fact that there may be conflicts of interest between the objectives of the Investors and those of the Depositor and its 

affiliates, or, if the Offering is not fully subscribed, that a significant amount of the Interests will not have been 

acquired by disinterested investors after an assessment of the merits of the Offering. 

Resolution of Conflicts of Interest 

The Sponsor, the Master Tenant, the Asset Manager, and the Administrative Trustee have not developed, and 

do not expect to develop, any formal process for resolving conflicts of interest. Although the foregoing conflicts could 

materially and adversely affect the Property, the parties, in their sole judgment and discretion, will try to mitigate such 

potential adversity by the exercise of their business judgment in an attempt to fulfill their obligations. There can be no 

assurance that such an attempt will prevent adverse consequences resulting from the numerous conflicts of interest. 
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BUSINESS PLAN 

The Property 

The Property is located at 1510 Duluth Highway, Lawrenceville, Georgia 30043 and consists of two parcels 

of approximately 7.47 acres of land and 95 townhome apartments with attached one‑car garages. This includes 47 

two‑bedroom townhomes averaging 1,636 square feet, 47 three‑bedroom townhomes averaging 1,958 square feet, and 

one four‑bedroom townhome at 2,353 square feet. All homes feature private patios or balconies, faux wood floors in 

the living areas as well as in the bedrooms of most homes, walk‑in showers, granite countertops, and stainless steel 

appliances. The community offers a resort‑style pool, a cabana with bathrooms and showers, a dedicated leasing office, 

a playground, and a dog park. 

Market Overview1 

Outer Gwinnett County Submarket 

 The Property is located in the Outer Gwinnett County submarket, which has a total apartment inventory of 

35,112 units. This is a highly liquid institutional real estate market, with approximately 15,000 units transacted across 

more than $3.5 billion in sales over the last 5 years. 

Construction and Absorption Trends 

 The submarket has seen a significant rollback in new construction, with 2,321 units currently under 

construction (6.6% of inventory), representing a 45% decline from the 2022 peak and a 14% decline relative to the 

trailing 5-year average. New construction starts averaged 1,520 per year for 2024–2025, a 33% decline from 2021-

2023 and 56% below 2022 peak. 

The submarket has seen strong absorption, with 1,328 units absorbed in the last 12 months.  

Investment Activity 

 Over the past 12 months, 3,535 units of inventory sold in the Outer Gwinnett County submarket, accounting 

for $629 million in sales volume. This is compared to an average annual inventory turnover of 3,634 units and average 

annual sales volume of $704 million over the past five years. Properties built in the late 1990s and early 2000s with 

value-add opportunities have been dominating recent sales volume. 

Why the Trust Acquired the Property 

Robust Demographic Base 

 

There are 224,721 people living within five miles of the Property who earn an average annual household 

income of $90,489, which supports monthly rents of $2,500 to more than $3,000 at a 2.5x to 3.0x income‑to‑rent 

ratio.2 Gwinnett County is the second most populated county in Georgia with approximately one million residents.3 

  

Top-Rated Schools 

 

The Property is located in the City of Lawrenceville and is zoned for top‑rated schools, including Peachtree 

Ridge High School, which scores 8 out of 10 on GreatSchools.com, and Jackson Elementary School, which scores 7 

out of 10 on GreatSchools.com. The renowned Gwinnett School of Mathematics, Science, and Technology is 

approximately two miles away and is ranked the No. 1 high school in Georgia and number thirteen in the United 

States. 4 

  

Convenient Access to Employment Centers and Amenities 

 

Sweetwater Springs is located in Lawrenceville, a suburb 27 miles northeast of downtown Atlanta. It is within 

a four‑minute drive to Sugarloaf Mills regional mall and an eight‑minute drive to Gas South Arena, which hosts more 
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than 1.5 million guests annually.5 Northside Hospital Gwinnett is located ten minutes away and recently opened a new 

$400‑million, 11‑story tower that added 200 patient beds in December 2025.6 

 

Attractive Acquisition Basis 

 

The acquisition price of $193 per square foot is approximately in line with replacement cost. Newstar 

Development is presently constructing a 133‑home community approximately 20 miles north, where homes are being 

built for $185 per square foot, including construction and lease-up risk and without community amenities included at 

Sweetwater Springs. Comparable new construction townhomes for sale in the area are priced between $360,000 and 

$450,000 based on NewStar estimates, which results in a median monthly cost of ownership of $2,880. This amount 

is 21% higher than the underwritten rents at Sweetwater Springs, illustrating a clear discount to homeownership. 

 

The Property is also being acquired at a significant discount relative to its 2022 pricing. In 2022, the 

community was marketed for sale at $465,000 per home, compared to $348,053 per home today, representing a 34% 

premium. At that time, only 58 of the 95 homes had been completed and leased, and the pool and leasing office 

amenities had not yet been delivered. 

 

Conservative underwriting assumptions create additional upside potential. Underwritten market rents are 

below current average in‑place rents, and the 92.8% average underwritten economic occupancy is below the 

community’s current occupancy level. Furthermore, according to Costar, projected annual NOI growth of 2.6% is 

lower than the 10‑ and 15‑year historical average rent growth for the submarket, which has been 3.9% annually.5 

 

Sale of the Property 

When the Property is sold, the Trust will distribute all of its assets to the beneficial interest holders of the 

Trust and then dissolve the Trust. 

 

FOOTNOTES 
1 Costar – Outer Gwinnett County – January 2026 
2 Costar – 5 mile demographics – December 2025 
3 United States Census Bureau – July 1, 2024 estimates 
4 US News and World Report – 2025-2026 Best High Schools Rankings. 
5 www.SugarloafCID.org 
6 Atlanta Business Chronicle – “Northside Hospital Gwinnet Tower Opening” – November 24, 2025 
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FINANCIAL FORECAST 

The Financial Forecast attached as Exhibit E to this Memorandum contains financial targets consisting of 

prospective cash flows for the period from February 6, 2026 through December 31, 2026, and fiscal years beginning 

January 1, 2027 and ending January 31, 2036.  

The Financial Forecast and the targets, forecasts and/or estimates contained in the Financial Forecast are 

forward-looking statements that are based upon information furnished by the Master Tenant and certain assumptions 

that the Master Tenant considers reasonable. The Financial Forecast and the targets, forecasts and estimates contained 

in the Financial Forecast are necessarily speculative in nature, and it should be expected that some or all of the 

assumptions underlying the targets, forecasts and estimates contained in the Financial Forecast will not materialize or 

will vary significantly from actual results. Accordingly, there can be no assurance that any targets, forecasts and 

estimates contained in the Financial Forecast will be attained. The actual results of this investment may vary 

significantly from those contained in the Financial Forecast. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 

 

  



 

NewStar 17 Sweetwater Springs, DST 

77 

SPONSOR DESCRIPTION 

The Sponsor, NewStar Exchange III, LLC, is an indirect subsidiary of NewStar Asset Management, a Georgia 

limited liability company (“NewStar”), focused on acquiring high quality residential communities in fast-growing 

major markets across the Southeastern United States. 

NewStar is a vertically integrated, full-service real estate business with in-house investments, asset 

management, property management, construction management, development, and capital markets expertise. 

NewStar’s subsidiary businesses include NewStar Exchange and a residential general contractor facilitating the 

company’s development activities. NewStar launched in 2021 following the formation, scaling and sale of a 

predecessor real estate investment trust (“REIT”) business. The executive leadership, principals, and team members 

of NewStar previously served as executives and officers for Preferred Apartment Communities (NYSE: APTS) 

(“PAC”), an approximately $6 billion publicly traded REIT based in Atlanta, Georgia. NewStar is headquartered in 

Atlanta, Georgia.  

Through the Sponsor, NewStar invests in income-producing properties with a focus on (i) protecting investor 

capital and (ii) providing attractive relative and risk-adjusted nominal and tax-adjusted monthly distributions and total 

return. By investing in growing markets across the Southeastern United States, NewStar anticipates the potential for 

appreciating market fundamentals over the long-term, which may result in higher rental rates, lower vacancy rates, 

and/or expanded capital flows resulting in higher multiples for valuations upon exit. The Sponsor currently focuses 

its investing activities on family housing in major markets of the Southeast, including Atlanta, Charlotte, Tampa, 

Orlando, and Nashville. The Sponsor intends to make investments primarily in residential assets including traditional 

multifamily apartments, townhome apartments, and single-family Build-to-Rent (“BTR”) communities, and may 

selectively consider other opportunities that may be appropriate for its target investors. As of February 2026, NewStar 

manages fifteen residential community investments, including nine communities under development or in lease up 

and five communities stabilized and operational with long-term financing under NewStar Exchange. These 

investments total more than 1,100 residential units and approximately $350 million in total cost. 

The Sponsor’s offerings are marketed through Preferred Capital Securities (“PCS”), which serves as the 

Managing Broker-Dealer for the Offering. PCS was formed in 2013 to act as the broker-dealer for PAC and has 

successfully raised more than $5.5 billion since its inception, across twenty-four investment products and seven 

issuers. PCS is an affiliate of the Trust and Sponsor. 
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MANAGEMENT TEAM 

Boone DuPree 

Boone DuPree is Chief Executive Officer and founder of NewStar and sits on the Investment Committee for 

NewStar Exchange. 

Prior to forming NewStar, Mr. DuPree most recently served as an executive for Preferred Apartment 

Communities, Inc. (“PAC”), a publicly traded real estate investment trust that was acquired by Blackstone in 2022. 

From its initial public offering through the company’s sale to Blackstone, PAC issued more than $2.6 billion of non-

listed preferred stock and paid more than $675 million in preferred dividends, while delivering more than a 3.3x 

multiple to common stockholders. While at PAC, Mr. DuPree launched and led a commercial property subsidiary, 

scaling to more than $1 billion in assets under management across more than three million square feet of Class A 

property, and assembling a $1 billion development pipeline of commercial and mixed-use projects across the Southeast 

and Texas. Before PAC, Mr. DuPree served on the investments team for Cousins (NYSE: CUZ), a publicly traded 

real estate investment trust based in Atlanta, Georgia, and for Boston-based real estate investment fund Roseview 

Partners. 

Mr. DuPree is a graduate and member of the Urban Land Institute’s Center for Leadership and a member of 

the Young Presidents Organization (YPO). He holds a B.S. in Finance from Wake Forest University in Winston-

Salem, North Carolina. 

Joe Gibson 

Mr. Gibson serves as the Chief Investment Officer for NewStar and sits on the Investment Committee for 

Exchange. Previously, Mr. Gibson served as Senior Vice President of Investments for PAC where he led the 

acquisition of real estate assets totaling more than $640 million in value across the Southeast United States. Before 

working at PAC, Mr. Gibson served as a Vice President at Eastdil Secured, a leading real estate investment bank, 

where he was involved in the marketing of more than $4 billion of office and retail properties across the Southeast. 

Prior to Eastdil Secured, Mr. Gibson worked for VRA Partners, an Atlanta-based investment bank.  

Mr. Gibson holds a B.A. in Economics from Washington & Lee University in Lexington, Virginia. 

Jennifer Dinkins 

Ms. Dinkins is the Chief Accounting Officer for NewStar where she oversees all accounting processes, 

financial reporting and forecasting, and tax and audit activities.  

Before NewStar, Ms. Dinkins worked in public and private accounting practices, most recently directing 

accounting and financial planning at two large private real estate companies across more than 10,000 residential units 

and more than 11 million square feet of commercial property.  

Ms. Dinkins is a Certified Public Accountant and holds a B.S. in Accounting, with Honors, from Kennesaw 

State University in Atlanta, Georgia.  

Jason Frost 

Mr. Frost serves as Chief Development Officer for NewStar, where he brings more than 20 years of expertise 

in all aspects of development including design, entitlement, construction, sales, and leasing.  

Previously, he served as Executive Vice President of Development for Preferred Office Properties, and before 

that as a development executive for Cousins. He has primarily focused on office and mixed-use projects in Georgia, 

North Carolina and Texas.  

Prior to joining Cousins through its acquisition of The Gellerstedt Group, Mr. Frost served as a project 

manager for Hardin Construction in Atlanta, where his projects included a range of mixed-use, multifamily, industrial 
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and commercial developments. During his career he has successfully delivered projects with a total value of over $1 

billion, which includes over 1 million square feet of office space, more than 1,000 units of multifamily residential and 

more than 100,000 square feet of mixed-use retail. 

Mr. Frost graduated magna cum laude with a Bachelor’s degree in Construction and Development from 

Kennesaw State University. 

Jeff Smith 

Mr. Smith is co-owner of Badger Creek Advisors, LLC which owns an interest in the Sponsor, and the Chief 

Executive Officer of the Managing Broker-Dealer, Preferred Capital Securities. He sits on the Investment Committee 

for Exchange. Mr. Smith joined PCS in 2016 following leadership positions at Atlas Energy and Wells Real Estate. 

As Chief Executive Officer of PCS, Mr. Smith oversees the development of crucial initiatives, strategies, and 

partnerships, and directs ongoing communication with stakeholders and the board of directors. Mr. Smith also oversees 

PCS’ day-to-day capital raising efforts for its current offerings. With over 20 years of experience, Mr. Smith has 

served on, or managed, teams collectively raising over $10 billion in alternative investments.  

Eric Graber 

Mr. Graber is a co-owner of Badger Creek Advisors, LLC which owns an interest in the Sponsor, and the 

President and National Sales Manager for the Managing Broker-Dealer, Preferred Capital Securities. In this role, Mr. 

Graber oversees PCS’ external wholesaling teams across the United States and is responsible for all sales activities 

and product partner relationships. Mr. Graber joined PCS in 2018 and has over 18 years of experience in the financial 

services industry, including 13 years in alternative investments. Mr. Graber has a successful track record of raising 

capital through multiple broker dealer and RIA channels.   
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TRACK RECORD AND EXPERIENCE OF THE PRINCIPALS OF THE SPONSOR 

 

IN CONSIDERING THE TRACK RECORD AND EXPERIENCE OF THE PRINCIPALS OF THE 

SPONSOR DESCRIBED BELOW, PROSPECTIVE INVESTORS SHOULD BEAR IN MIND THAT PAST 

PERFORMANCE IS NOT INDICATIVE OF FUTURE RESULTS, AND THERE CAN BE NO ASSURANCE 

THAT THE PROPERTY WILL ACHIEVE ANY CERTAIN RESULTS IN THE FUTURE. 

 

The “NewStar Principals” are Boone DuPree, Joe Gibson, and Jason Frost. The NewStar Principals bring 

direct experience owning and operating more than 3,000 multifamily units and ten million square feet of commercial 

property, as well as development of an additional 1,000 multifamily units and more than one million square feet of 

commercial property. 

 

TABLE 1: Currently Operating DST Programs. The following table summarizes the programs that, as of the date 

of this Memorandum, are currently operating and that are sponsored by NewStar Exchange I, LLC, NewStar Exchange 

II, LLC and NewStar Exchange III, LLC. 

 
    Distributions 

Issuer Offering 

Date 

Equity Raise 

Amount 

Syndicated 

Purchase 

Price 

2025 PPM 

Projected 

(A) 

2025 Actual 

Average  

(B) 

Average 

Investor 
(through 

12/31/2025)  

(C) 

PPM Average 

Annual  
(through 

12/31/2025)  

        

NE1 UC, DST 

(Oakwood 

Commons) 

Atlanta, GA 

(Residential) 

April 29, 

2022 

$10,264,967 $10,264,967 3.71% 3.79% 3.83% 3.58% 

NE1 BTR Villages, 

DST (Crescent 

Villas) 

The Villages, FL 

(Residential) 

June 17, 

2022 

$16,335,632 $16,335,632 4.09% 3.85% 3.76% 3.91% 

NewStar 6 Tranquil 

Gardens BTR, DST 

Atlanta, GA 

(Residential) 

September 

13, 2023 

$19,804,805 $31,854,805 4.88% 3.93% 4.25% 4.86% 

NewStar 14 Hadley 

Crossing, DS 

Charlotte, NC 

(Residential) 

December 

13, 2024 

$13,577,971 $24,127,971 4.36% 4.36% 4.36% 4.36% 

(A) Actual and you realized distributions paid to Trust investors in 2025. 

(B) Average annualized distributions paid to Trust investors from inception through 12/31/2025. 

(C) Original PPM forecast average annualized distributions paid to Trust investors from inception through 12/31/2025. 

 

TABLE 2: Currently Operating Non-DST Programs. The following table summarizes programs that, as of the date 

of this Memorandum, are currently operating and that are sponsored by NewStar Development LLC.  

 

Deal Name Deal Type Product Type Status Total Cost1 

 

Crescent II Development Residential  Lease-Up $19,885,597 

The Huntleigh  Development Residential  Under Construction $26,143,226 

Kelly Ridge Development Residential  Under Construction $18,483,292 

Springstone Development Residential  Under Construction $10,376,640 

Mint & Mill 

Preservation Point 

Marigold Ridge 

Development 

Development 

Development 

Residential  

Land Development 

Land Development 

Under Construction 

Under Construction 

Under Construction 

$14,308,959 

$12,772,275 

$9,499,759 

Harrisburg Farm Development Residential  Under Construction $52,148,226 

Birch Bend Development Residential  Under Construction $19,200,659 
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Towns at Braselton Development Residential  Under Construction $43,224,373 

Total    $226,043,006 
2 Projected budget. 

 

TABLE 3: Program Dispositions. The following table presents all program dispositions with a sale date of less than 

five years prior to the date of this Memorandum. Past performance is no assurance of future performance and there 

can be no assurance that the returns from any liquidity exit with respect to the Property will achieve the returns 

described below. 

 

NewStar Development 

Deal Name Deal Type Product Type Disposition Date Return Metrics 

(Project LIRR)2 

McEver 985 

Distribution Center 

Development Industrial June 2023 82.1% 

Hadley Crossing Development Residential  December 2024 30.0% 
3 Project level internal rate of return 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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FEDERAL INCOME TAX CONSEQUENCES 

The following is a summary of certain federal income tax consequences to the Investors that prospective 

Investors should consider. A complete discussion of the federal tax consequences of acquiring Interests is beyond the 

scope of this summary. Prospective Investors should be aware that the income tax consequences of an acquisition of 

an Interest are uncertain and complex and that such consequences may not be the same for all taxpayers. Neither the 

Trust nor any of the Trust’s affiliates are providing any assurances or legal opinions to the effect that the acquisition 

of Interests by any prospective Investor will meet the requirements under Section 1031. The following summary is 

based on the Code, regulations enacted under the Code (the “Treasury Regulations”), court decisions and published 

IRS rulings that are in effect on the date of this Memorandum. Future legislative or administrative changes or court 

decisions may significantly change the conclusions expressed below, and these changes or decisions may have a 

retroactive effect. Tax considerations are also discussed in the section entitled “RISK FACTORS – Tax Risks.” 

Classification for Purposes of Section 1031 

The Trust Agreement has been structured with the intent that an Investor will be treated as acquiring an 

undivided interest in real estate, as opposed to a security or interest in a partnership, joint venture, association or trust 

for federal income tax purposes. An Investor who is acquiring an Interest pursuant to a Section 1031 Exchange must 

be aware that the Interest must be treated as an interest in real property and not as an interest in a partnership, joint 

venture, association or trust in order for an Investor to be eligible to use the Interest as part of a Section 1031 Exchange. 

However, no ruling will be requested from the IRS that the Interests will be treated as undivided interests in real estate 

as opposed to an interest in a partnership, joint venture, association or trust for federal income tax purposes. In the 

absence of a ruling, there can be no assurance that the IRS will treat the Interests as interests in real estate for federal 

income tax purposes. Consequently, an Investor acquiring an Interest as part of a Section 1031 Exchange should, and 

is required to represent in the Purchase Agreement and Investor Questionnaire, that such Investor has consulted his, 

her or its own tax advisor about the tax consequences of any Section 1031 Exchange and its potential risks. 

An Interest must constitute an interest in real estate to qualify for exchange treatment under Section 1031. 

The determination of whether an Interest will be treated for federal income tax purposes as ownership in real estate 

and not as a security or an interest in a partnership, joint venture, association or trust is dependent upon all of the 

surrounding facts and circumstances. On July 20, 2004, the IRS issued Revenue Ruling 2004-86, 2004-2 C.B. 191, 

which held that, assuming the other requirements of Section 1031 are satisfied, a taxpayer’s exchange of real property 

for an interest in the DST satisfies the requirements of Section 1031. The IRS based its holding on the following 

conclusions: (1) the DST is treated as an entity separate from its owners (and not as a co-ownership or agency 

arrangement), (2) the DST is an “investment” trust and not a “business entity” for federal income tax purposes, (3) the 

DST is a “grantor trust” for federal income tax purposes, with the holders of interests in the DST treated as the grantors 

of the DST, and (4) the holders of interests in the DST are treated as directly owning interests in real property held by 

the DST. Because Revenue Ruling 2004-86 contains numerous factual assumptions regarding the DST, not all of 

which apply to the Trust, there can be no guarantee that the Interests will satisfy the requirements of Section 1031. 

Nevertheless, the Trust Agreement has been drafted such that it is consistent with the material factual assumptions 

regarding the DST, and Special Tax Counsel to the Trust has rendered a Tax Opinion that the acquisition of Interests 

by an Investor should be treated as a direct acquisition of the Property for purposes of Section 1031. Such opinion 

will rely upon the accuracy and completeness of certain documents, facts, representations and assumptions that may 

not be applicable to a particular prospective Investor. In addition, qualification of the transaction under Section 1031 

requires meeting numerous statutory, regulatory and other conditions and also involves issues based on facts and 

situations that are not and cannot be known to Special Tax Counsel. Therefore, each prospective Investor’s tax 

situation with respect to an exchange will be different and a prospective Investor must consult with his, her or its own 

tax advisor regarding his, her or its ability to effectuate an acquisition of replacement property under Section 1031. 

The Tax Opinion addresses only one aspect in qualifying under Section 1031, whether an acquisition of an Interest 

can be treated as a direct acquisition of the Property for purposes of Section 1031. 

Other issues relevant to qualification under Section 1031 that are not addressed include, but are not limited 

to: 

• whether a prospective Investor has properly identified the replacement property within the 45-day time 

period; 
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• whether the Relinquished Property qualified as being held for investment purposes or in a trade or 

business; 

• whether a prospective Investor will fall within the deferred exchange safe harbor rules by properly using 

a “qualified intermediary” and a “qualified exchange escrow”; 

• whether a prospective Investor acquiring an Interest and attempting to do a reverse exchange meets all 

the qualifications spelled out in IRS Revenue Procedure 2000-37, 2000-2 C.B. 308 (September 18, 

2000); 

• whether some portion of the Property is “personal property” as opposed to “real property”; and 

• whether any amounts paid by, or deemed paid by, the prospective Investors with respect to certain costs 

and expenses of the Offering, financing costs and funding of the Reserve Accounts will be deemed to 

constitute other consideration received in the exchange. 

Therefore, a prospective Investor must consult his, her or its own tax advisor regarding an acquisition of an 

Interest and the qualification of his, her or its transaction under Section 1031. A prospective Investor may not rely on 

the Trust’s Special Tax Counsel or on the Trust, its affiliates or its agents, including its accountants, for any tax advice 

regarding the treatment of his, her or its transaction under Section 1031. For the same reason, except as provided in 

the Tax Opinion (subject to the limitations described therein) a prospective Investor may not rely on any statement 

made in this Memorandum regarding the qualification of his, her or its purchase of an Interest under Section 1031. No 

representation or warranty of any kind is made with respect to the IRS’s acceptance of the qualification of a proposed 

Section 1031 Exchange. 

Property Identification for Section 1031 Exchanges 

Section 1031 generally permits taxpayers to identify up to three replacement properties (the “three-property 

rule”) without regard to the fair market value of those properties. In addition, taxpayers may identify any number of 

properties so long as their aggregate fair market value at the end of the identification period does not exceed 200% of 

the value of the Relinquished Property on the date it was transferred (the “200% rule”). If the three-property rule and 

200% rule are violated, an Investor will still be treated as properly identifying any replacement property identified 

before the end of the identification period and received before the end of the exchange period if the fair market value 

of the replacement property received is at least 95% of the aggregate fair market value of all identified replacement 

property. The property identification rules of Section 1031 are complex, and Investors must consult with their own 

qualified intermediaries and tax advisors concerning their satisfaction of the property identification requirements of 

Section 1031. 

Receipt of Boot 

If, in a Section 1031 Exchange, money is received or deemed received in addition to the like-kind property 

(referred to as “boot”), then gain on the Relinquished Property is recognized up to the amount of boot. Although there 

is no direct authority on point, prospective Investors should be aware that the IRS may take the position that certain 

costs paid or deemed paid from money received from the sale of the Relinquished Property are boot and, therefore, 

income to the Investors. For example, the IRS may conclude that some amounts paid into the Reserve Accounts and 

amounts paid in connection with the Offering of Interest constitute boot received by the Investors and not a 

reinvestment in real estate. Special Tax Counsel to the Trust is not opining as to whether any such amounts paid by or 

deemed paid by the Trust or the Investors will be considered an acquisition of real estate or boot to the Investors. See 

“ESTIMATED USE OF PROCEEDS” and “PLAN OF DISTRIBUTION.” 

Excess Business Losses May Not Be Currently Deductible 

For tax years beginning after December 31, 2020, excess business losses of a taxpayer other than a 

corporation are not allowed for the taxable year. Such losses are carried forward and treated as part of the taxpayer’s 

net operating loss carryforward in subsequent taxable years. An excess business loss for the taxable year is the excess 

of aggregate deductions of the taxpayer attributable to trades or businesses of the taxpayer over the sum of aggregate 

gross income or gain of the taxpayer plus a threshold amount. The threshold amount for 2026 is $256,000 (or twice 
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the applicable threshold amount in the case of a joint return). The threshold amount is indexed for inflation. In the 

case of a partnership or S corporation, the provision applies at the partner or shareholder level. The provision applies 

after the application of the passive loss rules. 

Limit on Business Interest Deductions 

The Business Interest Limitation in Code Section 163(j) limits certain taxpayers’ annual deductions for 

“business interest” paid or accrued during the taxable year to the sum of the 30% ATI Limit plus certain types of 

business interest income of the applicable taxpayer. If the Business Interest Limitation is applicable to a taxpayer, then 

business interest in excess of the allowed current deduction may be carried forward and treated as business interest 

paid or accrued in the succeeding taxable year, subject to certain restrictions. 

For federal income tax purposes generally, and for purposes of the Business Interest Limitation in particular, 

because the Trust is classified as a fixed investment trust and a grantor trust (and thus is not itself a “taxpayer” for 

such purposes), the Business Interest Limitation applies, if at all, to Investors and not to the Trust. If the Investor is a 

partnership or an S corporation, then the Business Interest Limitation is applied at the partnership or S corporation 

level. There is a special rule applicable to partners in Investors that are partnerships and elections are made at the 

partnership level. If the Investor is part of a group of affiliated corporations that file a consolidated return, then the 

Business Interest Limitation applies at the consolidated tax return filing level. The Property will be subject to the Loan 

and the Trust is expected to pay a considerable amount of interest with respect to the Loan. Each Investor will be 

considered to have paid his, her or its pro rata share of such interest and the Business Interest Limitation, if applicable, 

may limit an Investor’s ability to deduct such interest. 

Certain Investors (including individual Investors) that qualify as “small businesses” (in general, businesses 

whose average annual gross receipts for the three-year period ending with the prior taxable year do not exceed $25 

million) are excepted from the Business Interest Limitation (the “Small Business Exception”). For the purposes of 

the Small Business Exception, any Investor that is not a corporation or a partnership (and is thus not normally subject 

to Code Section 448) calculates his, her or its average annual gross receipts as though he, she or it was a corporation 

or partnership. Treasury Regulations provide specific rules concerning how Investors who are individuals, partners in 

partnerships, shareholders of S corporations, and tax-exempt organizations calculate their average annual gross 

receipts for purposes of determining whether they qualify for the Small Business Exception. Under these specific 

rules, an individual Investor’s gross receipts include all items specified as gross receipts in Treasury Regulations under 

Code Section 448(c), whether or not derived in the ordinary course of the Investor’s trade or business, but do not 

include inherently personal amounts, including, but not limited to, personal injury awards or settlements with respect 

to an injury of the individual Investor, disability benefits, Social Security benefits received by the individual Investor 

during the taxable year, and wages received as by the individual Investor as an employee that are reported on Form 

W-2. Investors should consult their own tax advisors to determine if they qualify for the Small Business 

Exception. 

If an Investor does not qualify for the Small Business Exception, then the Investor should consider whether 

the Business Interest Limitation applies to his, her or its pro rata share of the interest that the Trust pays with respect 

to the Loan. “Business interest” means any interest, other than investment interest within the meaning of Code Section 

163(d), paid or accrued on indebtedness properly allocable to a “trade or business.” Business interest includes 

disallowed business interest expense carryforwards from prior taxable years, including interest expense for the 

taxpayer’s last taxable year that began before January 1, 2018. Treasury Regulations provide that the term “trade or 

business” means a trade or business within the meaning of Code Section 162. As discussed in “FEDERAL INCOME 

TAX CONSEQUENCES – Deduction for Qualified Business Income” below, the Property is subject to the Master 

Lease, which may be a triple-net lease, and Investors are expected to be passive investors in the Property. Thus, an 

Investor’s Interest may not be a “trade or business” within the meaning of Code Section 162 and the interest paid by 

the Trust with respect to the Loan may not be “business interest” subject to the Business Interest Limitation at all. 

Investors should consult their own tax advisors to determine whether the Investor’s Interest, either separately 

or together with any other interests in real property that the Investor may own, constitutes a trade or business 

within the meaning of Code Sections 162. 

Even if an Investor does not qualify for the Small Business Exception and determines that such Investor’s 

Interest, either separately or together with any other interests in real property that the Investor may own, constitutes a 

trade or business within the meaning of Code Sections 162, the Investor’s Interest, separately or together with any 
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other interests in real property that the Investor may own, may still be excepted from the definition of “trade or 

business” for purposes of Code Section 163(j). Code Section 163(j) provides that “trade or business” excludes any 

trade or business of performing services as an employee, certain regulated utility businesses, any electing farming 

business, and any business that has made a Real Property Business Election. Thus, interest paid or accrued on 

indebtedness properly allocable to a trade or business that has made a Real Property Business Election is not “business 

interest” subject to the Business Interest Limitation. Investors should consult their own tax advisors regarding 

whether an Interest, either separately or together with any other interests in real property that they may own, 

constitutes a trade or business for such Investors within the meaning of Code Sections 162 and, if so, whether 

it would be advisable to make a Real Property Business Election with respect thereto. 

If an Investor makes a Real Property Business Election with respect to an Interest (either on its own or as 

part of a trade or business including other real property), then the Investor must use the alternative depreciation system 

(“ADS”) to depreciate its Interest (and any other real property that is subject to the election). As such, the depreciable 

life of property subject to the Real Property Business Election would be increased as follows: nonresidential real 

property would be increased from 39 years to 40 years, residential real property would be increased from 27.5 years 

to 30 years, and qualified improvement property would be increased from 15 years to 20 years. Moreover, because 

the electing real property trade or business must use ADS to depreciate such property, to the extent any such property 

would otherwise be eligible for an additional depreciation deduction in the year that the property is placed in service 

equal to 100% of the taxpayer’s adjusted basis in the property under Code Section 168(k) (“Bonus Depreciation”), 

such electing real property trade or business will be ineligible for claiming Bonus Depreciation. Regardless, even 

absent a Real Property Business Election, the portion of a taxpayer’s basis in Replacement Property that is carried 

over from his, her or its Relinquished Property under Code Section 1031(d) is not eligible for Bonus Depreciation 

unless the taxpayer will be the original user of the replacement property. Because the Trust will not be the original 

user of the Property, even absent a Real Property Business Election, an Investor is only eligible to take Bonus 

Depreciation with respect to the portion of the basis in such Investor’s Interest that is attributable to cash or other 

consideration paid by such Investor (including such Investor’s share of the Loan, if applicable) that is in excess of the 

gross value of the Relinquished Property disposed of by such Investor (including any liabilities of such Investor 

discharged upon such disposition) pursuant to such Investor’s Section 1031 Exchange. 

Deduction for Qualified Business Income 

Code Section 199A generally provides that a noncorporate taxpayer can deduct 20% of the “qualified 

business income” that he, she, or it receives during the taxable year. “Qualified business income” is the net amount of 

qualified items of income, gain, deduction, and loss with respect to any qualified trade or business of the taxpayer. For 

taxpayers whose taxable income exceeds the threshold amount of $201,750 ($403,500 in the case of a joint return) the 

deductible amount for a qualified trade or business is the lesser of: (1) 20% of the taxpayer’s qualified business income, 

or (2) the greater of (a) 50% of the W-2 wages relating to the qualified trade or business or (b) the sum of (i) 25% of 

the W-2 wages relating to the qualified trade or business and (ii) 2.5% of the “unadjusted basis immediately after 

acquisition of qualified property.” The threshold amount is indexed for inflation. Code Section 199A was set to expire 

for tax years ending after December 31, 2025. However, under the OBBBA the sunset date for Code Section 199A 

has been eliminated.  

There is substantial uncertainty as to whether a taxpayer’s ownership of real estate that is subject to a triple-

net lease can qualify as a “trade or business” for purposes of Code Section 199A. The Department of Treasury recently 

issued Final Regulations that provide some guidance with respect to Code Section 199A. The “Summary of Comments 

and Explanation of Revisions” (the “Explanation”) that the Department of Treasury included with the Final 

Regulations discusses rental real estate activities as a trade or business for purposes of Code Section 199A. The Final 

Regulations state that “trade or business” has the same meaning as in Code Section 162. The Explanation notes that 

the Department of Treasury and the IRS will not provide a bright-line rule as to whether rental real estate activities 

will be considered a Code Section 162 trade or business for purposes of Code Section 199A. The IRS issued IRS 

Revenue Procedure 2019-38 that created a safe harbor that taxpayers with rental real estate activities can, if they meet 

the requirements, rely upon to treat their rental real estate activities as a “rental real estate enterprise” that will be 

considered a “trade or business” for purposes of Code Section 199A. However, IRS Revenue Procedure 2019-38 

specifically excludes from the safe harbor triple net leases. IRS Revenue Procedure 2019-38 notes that failure to satisfy 

the requirements of the safe harbor does not preclude a taxpayer from otherwise establishing that a rental real estate 
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activity is a trade or business for purposes of Code Section 199A. Thus, a taxpayer with a triple net lease will need to 

establish that his, her or its rental real estate activity qualifies as a Code Section 162 trade or business. 

Under Code Section 162, the determination as to whether an activity rises to the level of a “trade or business” 

is based on the facts and circumstances. The current rules with respect to Code Section 162 require a taxpayer to be 

an active participant in his, her, or its real estate rental activities for the activities to constitute a “trade or business.” As 

the Final Regulations note, a taxpayer seeking to determine whether a rental real estate activity is a Code Section 162 

trade or business will need to consider factors including, but are not limited to, the following: (i) the type of rented 

property, (ii) the number of properties rented, (iii) the owner’s or the owner’s agents day-to-day involvement, (iv) the 

types and significance of any ancillary services provided under the lease, and (v) the terms of the lease. The Property 

is subject to the Master Lease, which may be a triple-net lease, and Investors are expected to be passive investors in 

the Property. Thus, there is substantial uncertainty as to whether the income that Investors receive from the Trust can 

qualify as “qualified business income” from a qualified trade or business. 

Moreover, the Final Regulations also state that a taxpayer’s “unadjusted basis” in Replacement Property that 

he, she, or it receives in a Section 1031 Exchange is his, her, or its basis in its Relinquished Property. Thus, an Investor 

who purchases his, her, or its Interest through a Section 1031 Exchange may have an “unadjusted basis” in his, her, 

or its Interest equal to the basis he, she, or it had in his, her, or its Relinquished Property. If so, an Investor who has a 

low basis in his, her, or its Relinquished Property will have a low “unadjusted basis” in his, her, or its Interest, and 

his, her, or its Code Section 199A deduction amount may be less than the deduction amount of an Investor who 

purchased his, her, or its Interest through means other than a Section 1031 Exchange. 

Tax Deficiency, Penalties and Interest 

If an IRS audit disqualifies an Investor’s proposed Section 1031 Exchange, the Investor will be taxed on his, 

her or its gain on the sale of the Relinquished Property, and the IRS will assess interest and could assess penalties and 

interest on the tax deficiencies associated with any failed Section 1031 Exchange. The Code provides for penalties 

relating to the accuracy of a tax return equal to 20% of the portion of the underpayment to which the penalty applies. 

The penalty applies to any portion of any understatement which is attributable to: (1) negligence; (2) any substantial 

understatement of income tax; or (3) any substantial valuation overstatement. Additional interest may be imposed on 

underpayments relating to tax shelters. As indicated above, Special Tax Counsel has issued an opinion that an 

acquisition of an Interest should be treated as a direct acquisition of the Property for purposes of Section 1031. 

However, the Tax Opinion does not address whether an Investor’s specific transaction qualifies as a Section 1031 

Exchange or whether any amounts paid by or deemed paid by the Trust or the Investors with respect to certain expenses 

of the Offering or financing will be deemed to constitute an acquisition of real estate. While Special Tax Counsel 

believes that its opinion is supported by substantial authority and that an Investor should not be subject to the accuracy-

related penalties described above with respect to whether the purchase of an Interest qualifies as a direct acquisition 

of real estate, the Tax Opinion is not binding on the IRS and does not provide a guarantee against an adverse tax result. 

Taxable Income 

It is expected that an Investor’s Interests will generate annual taxable income in excess of the cash 

distributable to such Investor. Although such taxable income can be offset by depreciation deductions, the amounts of 

such depreciation deductions may be limited because the tax basis of such property received in a Section 1031 

Exchange is generally the same as the tax basis of the property exchanged. Therefore, if an Investor has a low tax 

basis in the Relinquished Property exchanged in a proposed Section 1031 Exchange, such Investor will have a low tax 

basis in his, her or its Interests, and his, her or its depreciation deductions will be less than the depreciation deductions 

of an Investor whose purchase was not structured as a Section 1031 Exchange. 

Net Income and Loss of Each Investor 

Each Investor will be required to determine his, her or its own net income or loss from the Property for 

income tax purposes. Certain expenses of the Property, such as depreciation and any interest expense attributable to 

refinancing proceeds which are distributed to the Investors, will be different for different Investors. The Administrative 

Trustee will keep records and provide information about expenses and income for each Investor. An Investor, however, 

will be required to keep separate records and to separately report his, her or its own net income or loss from the 

Property for income tax purposes. The application of certain rules, including the passive activity loss rules and the at-
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risk rules, may cause the tax treatment of certain expenses of the Property, such as depreciation, to be different for 

each Investor. 

In addition to other income tax imposed by the Code, certain Investors who are U.S. individuals, estates, or 

trusts (including those that would own their Interests through an entity treated as a partnership or S corporation for 

U.S. income tax purposes) are subject to the Medicare Contributions Tax, which imposes a 3.8% tax on the lesser of 

(1) “net investment income” for the relevant taxable year and (2) the excess of modified adjusted gross income for the 

taxable year over a certain threshold of certain U.S. individuals and on the lesser of (a) the undistributed “net 

investment income” for the relevant tax year and (b) the excess of the “adjusted gross income” for such taxable year 

over the dollar amount at which the highest tax bracket in Code Section 1(e) begins for such taxable year of certain 

estates and trusts. Among other items, “net investment income” generally includes rent and net gain from the 

disposition of investment property, less certain deductions. 

Taxation of Tax-Exempt Investors  

Tax-exempt entities, including qualified employee pension and profit sharing trusts, individual retirement 

accounts, Simple 401k plans, Keogh plans, annuities, and charitable remainder trusts, are subject to taxation on their 

unrelated business taxable income (“UBTI”). Generally, a tax-exempt entity that incurs UBTI is taxed on such income 

at the regular trust, or in the case of some entities corporate federal income tax rates. Because Interests in the Trust 

are treated for tax purposes as direct interests in the Property, tax-exempt investors will be deemed to be carrying on 

the activities of the Trust for purposes of determining whether the tax-exempt investors’ income is UBTI. Under the 

Code, a tax-exempt entity must calculate UBTI separately for each unrelated trade or business activity, and, therefore, 

tax-exempt investors cannot use expenses or losses from one unrelated trade or business activity to reduce the amount 

of UBTI realized from a different trade or business. In certain circumstances, a tax-exempt organization is permitted 

to aggregate all of its investment activities, including its investments in “qualified partnership interests” and “qualified 

S Corporation interests” as a single trade or business, which would allow losses incurred in one investment activity to 

offset UBTI realized in another. Tax-exempt organizations contemplating an investment in the Interests should consult 

their tax advisers to determine whether the Interests would be considered a qualified partnership interest, so that the 

UBTI realized from the Interests can be aggregated with other investments. 

UBTI is income that is derived by a tax-exempt entity from an unrelated trade or business that it regularly 

carries on, less the deductions directly connected with that trade or business. UBTI generally includes a percentage of 

rental income (less applicable deductions) and gains from the sale or other disposition of real property if the property 

is debt-financed. 

Rent derived from investment in real estate, and the capital gain realized on the sale of such real estate, is 

generally exempt from UBTI classification. However, to the extent the acquisition or improvement of the real estate 

is financed with “acquisition indebtedness,” a proportionate share of such rent and capital gain is treated as UBTI. 

Certain types of tax-exempt entities, such as tax-qualified retirement plans, are exempt from the rule treating a portion 

of rent and capital gain from debt-financed real estate as UBTI. However, when the property is held by a partnership 

that includes both tax-exempt and taxable investors, this exemption only applies if the partnership allocations satisfy 

certain requirements, which may not apply to the Trust. In addition, certain activities of the Trusts could result in the 

realization of UBTI regardless of whether the property is subject to acquisition indebtedness, including, without 

limitation, the collection of parking revenue and fees for services provided to tenants. 

The percentage of rental income that will be UBTI (less the same percentage of applicable deductions) for 

debt-financed property is the ratio of the investor’s pro-rata share of the average outstanding principal balance of the 

debt to the investor’s individual average tax basis in the property. Depreciation with respect to a tax-exempt investor’s 

interest in debt-financed property must be computed using the straight-line method.  

Upon the sale or other disposition of debt-financed property, the percentage of the gain that will be UBTI is 

the ratio of the of the investor’s individual average outstanding principal balance of the debt during the 12-month 

period ending with the sale to the investor’s pro-rata share of the average tax basis in the property during the applicable 

sale year. 

Because the Property is debt-financed, a portion of certain tax-exempt investors’ rental income and gains 

from the sale of the Property will generate UBTI. However, it is anticipated that depreciation deductions will offset a 
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portion of the UBTI from rental income. If such a tax-exempt investor incurs additional debt in connection with its 

investment in the Trust, it may give rise to UBTI. Therefore, each prospective investor should consult its own advisors 

regarding the use of debt to invest in the Trust. 

TAX-EXEMPT ENTITIES SHOULD CONSULT THEIR OWN TAX ADVISORS CONCERNING 

THE TAX CONSEQUENCES OF AN INVESTMENT IN THE TRUST. TAX-EXEMPT INVESTORS MAY 

INCUR SIGNIFICANT AMOUNTS OF UBTI AS A RESULT OF INVESTING IN THE TRUST. 

Tax Impact of Sale of the Property 

If the Property are sold or otherwise disposed of (such as by foreclosure by the Lender), the Investors will 

likely recognize taxable income. The amount realized by the Investors will include the amount of any debt assumed 

by the Investor or eliminated in such disposition of the Property. An Investor will have taxable income to the extent 

that the amount realized by such Investor exceeds his, her or its tax basis in his, her or its Interests. In addition, as 

noted above in “Net Income and Loss of Each Investor,” the 3.8% Medicare Contribution Tax is likely to apply to any 

net gain realized on a taxable disposition of the Property. 

State and Local Laws 

Some states adopt Section 1031 in whole, other states adopt it in part and still other states impose their own 

requirements to qualify for deferral of gain under state law. In addition, while many states follow federal tax law by 

treating the owner of an interest in a fixed investment trust as owning an interest in the assets held by the trust, other 

state laws may differ and could result in the imposition of income or other taxes on such entities. Therefore, each 

prospective Investor must consult his, her, or its own tax advisor as to the qualification of a transaction for deferral of 

gain under state law. Prospective Investors may be affected in different ways by state and local tax laws that are not 

discussed in this Memorandum, such as income taxes, franchise taxes, privilege and use taxes, and other taxes and 

fees. Therefore, each prospective Investor should consult with his, her or its personal tax advisor regarding the state 

and local tax consequences resulting to such Investor from a potential purchase of an Interest. 

Tax Opinion 

Seyfarth Shaw LLP, Special Tax Counsel to the Trust, has rendered the Tax Opinion concerning certain 

issues related to the Interests as set forth in this Memorandum. A copy of the Tax Opinion of Special Tax Counsel is 

attached as Exhibit D to this Memorandum. Except as to matters stated therein, which are based upon the law in effect 

as of the date of the Tax Opinion, the issuance of the Tax Opinion should not in any way be construed as implying 

that Special Tax Counsel has approved or passed upon any other matter for the Trust. 
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ERISA CONSIDERATIONS 

The following is a summary of certain considerations associated with an investment in us by Benefit Plan 

Investors. The following is merely a summary of such considerations, however, and a complete discussion of the 

considerations associated is beyond the scope of this summary. 

Each Benefit Plan Investor considering investing the assets of an IRA, or a pension, profit sharing, 401(k), 

Keogh or other employee benefit plan in the Trust should satisfy itself that such investment is consistent with its 

fiduciary obligations under ERISA and other applicable law, is made in accordance with the documents and 

instruments governing the plan or IRA, including the plan’s investment policy, and satisfies the prudence and 

diversifications requirements of Sections 404(a)(1)(B) and 404(a)(1)(C) of ERISA. Each Benefit Plan Investor should 

also determine that an investment in the Trust will not impair the liquidity of the plan or IRA and that, even though it 

is expected that the Interests will produce unrelated business taxable income for the Benefit Plan Investor, the purchase 

and holding of an Interest is still consistent with the fiduciary obligations of the Benefit Plan Investor. See “FEDERAL 

INCOME TAX CONSEQUENCES” for a discussion of the unrelated business taxable income issues applicable to 

tax exempt investors such as Benefit Plan Investors. Each Benefit Plan Investor should also satisfy itself that it will 

be able to value the assets of the plan annually in accordance with ERISA requirements. 

Treatment of the Trust under ERISA 

ERISA and the Code do not define “plan assets.” However, the DOL has issued the Plan Asset Rules 

concerning the definition of what constitutes the assets of an employee benefit plan. The Plan Asset Rules provide 

that, as a general rule, the underlying assets and properties of corporations, partnerships, trusts and certain other entities 

in which a plan purchases an “equity interest” will be deemed, for purposes of ERISA, to be assets of the investing 

plan unless certain exceptions apply. The Plan Asset Rules define an “equity interest” as any interest in an entity other 

than an instrument that is treated as indebtedness under applicable local law and which has no substantial equity 

features. Interests in the Trust offered hereby should be treated as “equity interests” for purposes of the Plan Asset 

Rules. 

One exception to the look-through rule under the Plan Asset Rules provides that an investing plan’s assets 

will not include any of the underlying assets of an entity if at all times less than 25% of each class of “equity” interests 

in the entity are held by Benefit Plan Investors. The Sponsor and the Administrative Trustee intend to take such steps 

as may be necessary to limit the ownership of Interests in the Trust by Benefit Plan Investors to less than 25% of the 

total amount of Interests, and thereby qualify for the 25% exemption. If, however, neither this nor any other exemption 

under the Plan Asset Rules were available and the Trust were deemed to hold plan assets by reason of a Benefit Plan 

Investor’s investment in the Interests, such Investor’s indirect interest in the Property would be considered a plan 

asset. In such event, the Property, transactions involving the Property and the persons with authority or control over 

and otherwise providing services with respect to the Property would be subject to the fiduciary responsibility 

provisions of Title I of ERISA and the prohibited transaction provisions of ERISA and Code Section 4975. See “RISK 

FACTORS – ERISA Risks” for a discussion of certain consequences if the prohibited transaction provisions of ERISA 

and Code Section 4975 apply to the Trust. 

Each Benefit Plan Investor that is a prospective Investor in an Interest in the Trust should consult with its 

counsel with respect to the potential applicability of ERISA and Code Section 4975 to such investment and determine 

on its own whether any exceptions or exemptions are applicable and whether all conditions of any such exceptions or 

exemptions have been satisfied. Moreover, each Benefit Plan Investor should determine whether, under the general 

fiduciary standards of investment prudence and diversification, an investment in an Interest is appropriate for the 

Benefit Plan Investor, taking into account the overall investment policy of such investor and the composition of such 

investor’s investment portfolio. The sale of Interests in the Trust is in no respect a representation by the Sponsor, the 

Trust, their affiliates or any other person that such an investment meets all relevant legal requirements with respect to 

investments by plans generally or that such an investment is appropriate for any particular plan. 
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REPORTS AND ADDITIONAL INFORMATION 

Reports 

The Administrative Trustee will keep proper and complete records and books of account for the Property, on 

which an accounting firm will perform an annual “cash basis audit.” These books and records will be kept at the 

Administrative Trustee’s principal place of business at 3280 Peachtree Road NE, Suite 2640, Atlanta, Georgia, 30305 

and will be available to the Investors during reasonable business hours. 

Tax Information 

The Administrative Trustee will provide to the Investors in time for each Investor to file his, her or its tax 

returns, all tax information (other than with respect to depreciation) concerning the Trust that is necessary for preparing 

the Investor’s income tax returns for that year. 

Additional Information 

The Trust will answer inquiries concerning the Interests and other matters relating to the Offering. Also, the 

Trust will afford the prospective Investors the opportunity to obtain any additional information (to the extent the Trust 

possesses such information or can acquire such information without unreasonable effort or expense) that is necessary 

to verify the information in this Memorandum. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 

  



 

NewStar 17 Sweetwater Springs, DST 

91 

LITIGATION 

There are no material legal actions pending against the Sponsor, the Master Tenant or the Trust nor, to the 

knowledge of the Sponsor, the Master Tenant or the Trust, are any such proceedings threatened or contemplated. 
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EXHIBIT A 

Form of Purchase Agreement and Investor Questionnaire 

[attached] 



 

 

 

INVESTOR QUESTIONNAIRE FOR 

BENEFICIAL INTERESTS 

IN 

NEWSTAR 17 SWEETWATER SPRINGS, DST 

Legal Name of Investor: ___________________________________________________ 

Name of Registered Representative: _________________________________________ 

Registered Representative Broker Dealer:       

Please read carefully the Confidential Private Placement Memorandum of Newstar 17 Sweetwater Springs, 

DST (the “Trust”) dated on or about February 9, 2026, and all exhibits thereto (collectively, the “Memorandum”) 

relating to the beneficial interests in the Trust (each, an “Interest” and collectively the “Interests”) before deciding to 

invest.  Defined terms used herein and not otherwise defined shall have the meaning ascribed to them in the 

Memorandum. 

EACH PROSPECTIVE INVESTOR SHOULD EXAMINE THE SUITABILITY OF THIS TYPE 

OF INVESTMENT IN THE CONTEXT OF THE PROSPECTIVE INVESTOR’S OWN NEEDS, 

PURCHASE OBJECTIVES AND FINANCIAL CAPABILITIES AND SHOULD MAKE AN 

INDEPENDENT INVESTIGATION AND DECISION AS TO SUITABILITY AND AS TO THE 

RISK AND POTENTIAL GAIN INVOLVED. ALSO, EACH PROSPECTIVE INVESTOR MUST 

CONSULT WITH THE PROSPECTIVE INVESTOR’S ATTORNEY, ACCOUNTANT, 

FINANCIAL CONSULTANT OR OTHER BUSINESS OR TAX ADVISOR REGARDING THE 

RISKS AND MERITS OF THE PROPOSED INVESTMENT. 

This Offering is limited to an Investor who certifies that the Investor meets all of the suitability requirements 

set forth in the Memorandum and the Purchase Agreement for the purchase of Interests. Prospective Investors must 

provide a signed Purchase Agreement together with either (a) the documentary evidence listed in Appendix A-1 to the 

Purchase Agreement, or (b) a certification in the form of Appendix A-2 to the Purchase Agreement, demonstrating its 

qualification as an Accredited Investor.   

If the undersigned meets these qualifications and desires to purchase an Interest, the undersigned’s investment 

representative will forward the documents to his, her or its broker/dealer. The broker/dealer will then forward the 

documents either via e-mail to NewStar@pcsalts.com or to the following mailing address: 

Preferred Capital Securities, LLC 

3290 Northside Parkway, Suite 800 

Atlanta, Georgia 30327 

Attn: NewStar 

 

Follow the instructions below: 

a) If the undersigned’s investment is part of a Section 1031 Exchange – The Trust and the 

qualified intermediary (the holder of the exchange proceeds from the undersigned’s Relinquished Property) 

will coordinate the payment for the purchase of the Interests. Upon receiving the Investor Questionnaire & 

Purchase Agreement, and the necessary escrow instructions from the Trust, the qualified intermediary will 

either wire the funds from the qualified escrow account to the Trust or deliver to the Sponsor, in person or 
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by mail, a certified check made payable to Newstar 17 Sweetwater Springs, DST. 

b) If the undersigned’s investment is a direct investment – Payment for the purchase of 

Interests may be made by either wiring the funds directly to the Trust (the preferred method), or by delivering 

to the Sponsor, in person or by mail, a check made payable to Newstar 17 Sweetwater Springs, DST. If 

you choose to wire the funds directly, please contact Preferred Shareholder Services (an affiliate of Preferred 

Capital Securities, LLC) (tel: 855-320-1414; e-mail: NewStar@pcsalts.com) for the necessary escrow 

instructions. 

Upon receipt of the required documents the Trust will decide whether to accept the prospective Investor’s 

investment and the Trust will notify the undersigned accordingly. The Trust reserves the right, in its sole discretion, 

to accept or reject a prospective Investor for any reason whatsoever.  If a prospective Investor is not accepted, such 

Investor’s original documents and payments will be returned without interest.  

REQUIRED DOCUMENTS:  

• Investor Questionnaire; 

• Purchase Agreement; 

• Documentary Evidence of Accreditation (see Appendix A-1 or Appendix A-2)  

• ACH authorization and voided check;  

• financial statement; 

• trust documents (if applicable); 

• W-9; and  

• copy of prospective Investor’s driver’s license.  
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INVESTOR QUESTIONNAIRE 

FOR 

BENEFICIAL INTERESTS 

IN 

NEWSTAR 17 SWEETWATER SPRINGS, DST  

This Investor Questionnaire relates to the undersigned’s intention to purchase an Interest in the Trust for an 

equity investment of $___________________.  PLEASE NOTE: the minimum equity investment for an Investor 

participating in a Section 1031 exchange (an “Exchange Investor”) is $100,000 in equity, and for an Investor not 

participating in a Section 1031 exchange (a “Cash Investor”) is $25,000 in equity, subject to the terms, conditions, 

acknowledgments, representations and warranties stated herein and in the Memorandum. 

In order to induce the Trust to accept the Purchase Agreement, and as further consideration for such 

acceptance, the undersigned hereby makes the following acknowledgments, representations and warranties, with the 

full knowledge that the Trust will expressly rely thereon in making a decision to accept or reject the undersigned’s 

Purchase Agreement: 

1. The undersigned’s primary state of residence (for individuals) or principal place of business (for entities) is:  

       . 

2. The undersigned’s date(s) of birth is(are):  ____________________/____________________. 

3. The following information is required in order that the Trust may accurately determine if the undersigned 

prospective investor is an “Accredited Investor,” as defined in Rule 501(a) of Regulation D under the 

Securities Act of 1934 and, if applicable, whether the undersigned prospective investor is a Benefit Plan 

Investor (defined below). 

The undersigned represents that the undersigned meets the requirements of the initialed categories:  

If a Natural Person or Grantor Trust, the Natural Person or Grantor Trust affirms that (initial as 

appropriate): 

   The undersigned is has an individual net worth, or joint net worth with the undersigned’s 

spouse or spousal equivalent, of more than $1,000,000, provided that for purposes of calculating 

such net worth: (1) the undersigned’s primary residence will not be included as an asset; (2) 

indebtedness that is secured by the undersigned’s primary residence, up to the estimated fair market 

value of the primary residence at the time of the closing of the undersigned’s acquisition of an 

Interest, will not be included as a liability, provided, however, that if the amount of such 

indebtedness outstanding at the time of the closing of the undersigned’s acquisition of an Interest 

exceeds the amount of indebtedness outstanding sixty days before such time, other than as a result 

of the acquisition of the primary residence (such as, for example, if the undersigned takes out a 

home equity loan that is not used to acquire a primary residence during such sixty-day time frame), 

the amount of such new indebtedness will be included as a liability; and (3) indebtedness that is 

secured by the undersigned’s primary residence is in excess of the estimated fair market value of 

the primary residence will be included as a liability. 



 

Page 4 

   The undersigned has an individual income in excess of $200,000, or joint income with the 

undersigned’s spouse or spousal equivalent in excess of $300,000, in each of the two most recent 

years and has a reasonable expectation of reaching the same income level in the current year; 

   The undersigned holds in a current Series 7, Series 65, or Series 82 FINRA license. 

If other than a Natural Person (initial as appropriate): 

   The undersigned is an organization described in Code Section 501(c)(3), or a corporation, 

business trust, partnership, or limited liability company, not formed for the specific purpose of 

acquiring the Interests, with total assets in excess of $5,000,000. 

   The undersigned is a trust, with total assets over $5,000,000, not formed for the specific 

purpose of acquiring Interests and whose purchase is directed by a person who has such knowledge 

and experience in financial and business matters that he or she is capable of evaluating the merits 

and risks of an investment in Interests. 

   The undersigned is a broker-dealer registered under Section 15 of the Securities Exchange 

Act of 1934, as amended. 

   The undersigned is an investment company registered under the Investment Company Act 

of 1940, as amended, or a business development company (as defined in Section 2(a)(48) of the 

Investment Company Act of 1940, as amended). 

   The undersigned is a small business investment company licensed by the Small Business 

Administration under Section 301(c) or (d) or the Small Business Investment Act of 1958, as 

amended. 

   The undersigned is a Rural Business Investment Company as defined in section 384A of 

the Consolidated Farm and Rural Development Act. 

   The undersigned is a private business development company (as defined in Section 

202(a)(22) of the Investment Advisers Act of 1940, as amended). 

   The undersigned is a plan established and maintained by a state, its political subdivisions, 

or any agency or instrumentality of a state or its political subdivisions, for the benefit of its 

employees, if such plan has total assets of more than $5,000,000. 

   The undersigned is a bank as defined in Section 3(a)(2) of the Securities Act, any savings 

and loan association or other institution as defined in Section 3(a)(5)(A) of the Securities Act 

whether acting in its individual or fiduciary capacity, or any insurance company as defined in 

Section 2(13) of the Securities Act. 

   The undersigned is an entity (including an individual retirement account or Keogh plan) 

in which all of the equity owners (or beneficiaries, in the case of an individual retirement account 

or Keogh plan) are Accredited Investor. 

   The undersigned is an investment adviser registered pursuant to section 203 of the 

Investment Advisers Act or registered pursuant to the laws of a state or an investment adviser relying 

on the exemption from registering with the SEC under section 203(l) or (m) of the Investment 

Advisers Act. 

   The undersigned is either (A) a family office, as defined in rule 202(a)(11)(G)–1 of the 

Investment Advisers Act, with assets under management in excess of $5,000,000, that is not formed 

for the specific purpose of acquiring an Interest, and whose prospective investment is directed by a 
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person who has such knowledge and experience in financial and business matters that such family 

office is capable of evaluating the merits and risks of an investment in an Interest, or (B) a family 

client, as defined in rule 202(a)(11)(G)–1 of the Investment Advisers Act, of a family office meeting 

the requirements described in the preceding clause (A) and whose purchase is directed by such 

family office. 

   The undersigned is an employee benefit plan within the meaning of ERISA, if the 

investment decision is made by a plan fiduciary (as defined in section 3(21) of ERISA), which is 

either a bank, savings and loan association, insurance company, or registered investment adviser, or 

if the employee benefit plan has total assets in excess of $5,000,000 or, if a self-directed plan, with 

investment decisions made solely by persons who are accredited investors. 

   The undersigned is an entity in which all of the equity owners are “accredited investors.” 

    A grantor revocable trust where each of the grantors meet the qualifications under 

“Natural Persons” above. 

4. Furthermore, the undersigned represents that the undersigned meets the requirements of the initialed 

category:  (REQUIRED – PLEASE INITIAL THE APPLICABLE CATEGORY BELOW) 

  The undersigned is purchasing the Interest with funds that constitute, directly or indirectly, the 

assets of a Benefit Plan Investor (defined below).  The undersigned hereby represents and warrants 

that its investment in the Trust: (i) does not violate and is not otherwise inconsistent with the terms 

of any legal document constituting or governing the employee benefit plan; (ii) has been duly 

authorized and approved by all necessary parties; and (iii) is in compliance with all applicable 

laws. 

  The undersigned is not purchasing the Interest with funds that constitute, directly or indirectly, 

the assets of a Benefit Plan Investor (defined below). 

The term “Benefit Plan Investor” means a benefit plan investor within the meaning of U.S. Department of 

Labor Regulation 29 C.F.R. Section 2510.3-101, which includes (i) any employee benefit plan (as defined in 

Section 3(3) of ERISA), whether or not such plan is subject to Title I of ERISA (which includes both U.S. 

and Non-U.S. plans, plans of governmental entities as well as private employers, church plans and certain 

assets held in connection with nonqualified deferred compensation plans); (ii) any plan described in Code 

Section 4975(e)(1) (which includes a trust described in Code Section 401(a) which forms a part of a plan, 

which trust or plan is exempt from tax under Code Section 501(a), a plan described in Code Section 403(a), 

an individual retirement account described in Code Sections 408(a) or 408A, an individual retirement annuity 

described in Code Section 408(b), a medical savings account described in Code Section 220(d), and an 

education individual retirement account described in Code Section 530); and (iii) any entity whose underlying 

assets include plan assets by reason of a plan's investment in the entity (generally because 25 percent or more 

of a class of interests in the entity is owned by plans).  Benefit Plan Investors also include that portion of any 

insurance company’s general account assets that are considered “plan assets” and the assets of any insurance 

company separate account or bank common or collective trust in which plans invest.  100% of an Investor’s 

Interest whose underlying assets include “plan assets,” such as a fund investor, shall be treated as “plan 

assets” by the Trustees for purposes of meeting an exemption under the Department of Labor regulation. 

5. The undersigned acknowledges that the undersigned has consulted with a qualified attorney or other 

knowledgeable professional as to the tax and real estate issues associated with the purchase of an Interest. 

6. The undersigned represents and warrants that the documentary evidence submitted to the Trust for the 

purpose of qualifying as an Accredited Investor, including without limitation the documentary evidence listed 

in Appendix A-1, is true, accurate and complete; if the undersigned is qualifying on the basis of income, it 

has a reasonable expectation of reaching the income level necessary to qualify as an Accredited Investor 

during the current year; if the undersigned is qualifying on the basis of net worth, then the documentary 
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evidence regarding liabilities of the undersigned, if any, identifies all direct or indirect liabilities of the 

undersigned and no other liabilities exist as of the date hereof. 

7. THE INTERESTS HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS 

AMENDED, OR THE SECURITIES LAWS OF ANY STATE AND ARE BEING OFFERED AND SOLD 

IN RELIANCE ON EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS OF SAID ACT 

AND SUCH LAWS. THE INTERESTS ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY 

AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER 

SAID ACT AND SUCH LAWS PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM.  

THE INTERESTS HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE U.S. SECURITIES 

AND EXCHANGE COMMISSION, ANY STATE SECURITIES COMMISSION, OR ANY OTHER 

REGULATORY AUTHORITY, NOR HAVE ANY OF THE FOREGOING AUTHORITIES PASSED 

UPON OR ENDORSED THE MERITS OF THIS OFFERING OR THE ACCURACY OR ADEQUACY 

OF THE MEMORANDUM. ANY REPRESENTATION TO THE CONTRARY IS UNLAWFUL. 

8. The undersigned hereby agrees to indemnify, defend and hold harmless the Trust, the Sponsor, the Trustees 

and their respective affiliates and all of their members, managers, shareholders, officers, employees, affiliates 

and advisors from any and all damages, losses, liabilities, costs and expenses (including attorneys’ fees and 

costs) that they may incur by reason of the undersigned’s failure to fulfill all of the terms and conditions of 

the associated Purchase Agreement or by reason of the untruth or inaccuracy of any of the representations, 

warranties or agreements contained herein, in the Purchase Agreement or in any other documents the 

undersigned has furnished to any of the foregoing in connection with this transaction.  This indemnification 

includes, but is not limited to, any damages, losses, liabilities, costs or expenses (including reasonable 

attorneys’ fees and costs) incurred by the Trust, the Sponsor, the Trustees and their respective affiliates or 

any of their members, managers, shareholders, officers, employees, affiliates or advisors defending against 

any alleged violation of federal or state securities laws which is based upon or related to any untruth or 

inaccuracy of any of the representations, warranties or agreements contained herein, in the Purchase 

Agreement or in any other documents the undersigned has furnished to any of the foregoing in connection 

with this transaction. 

INVESTOR 

REGISTRATION 

INFORMATION 

Please print the exact title (registration) and address the undersigned desires on the account. In 

the case of a corporation, trust or other entity, the undersigned should use the full name of such 

entity and include the name and title of the signatory for such entity (i.e., Trustee, President, 

Manager, etc.)  Please also complete the appropriate EXECUTION section below for the 

registered entity type, e.g., Husband & Wife or Spouse & Spousal Equivalent or Limited 

Liability Company.  Organizational documents of any investor that is an entity must be 

included with the Investor Questionnaire: 

 Registration Name:   

Investor Address:  

  

Best Contact Number(____) ______________________  (____) 

  

Primary State of Residence:   

Federal Tax ID Number/Social Security Number:  

E-Mail Address:   

Additional E-Mail Address:    
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EXECUTION 

SECTION 

Please sign this Investor Questionnaire by completing the appropriate EXECUTION 

section below: 

*NOTE - EXECUTE ONLY ONE SECTION BASED ON OWNERSHIP TYPE 

HUSBAND AND 

WIFE OR 

SPOUSE AND 

SPOUSAL 

EQUIVALENT 

AS JOINT 

TENANTS WITH 

RIGHTS OF 

SURVIVORSHIP 

If the prospective Investors are HUSBAND AND WIFE OR SPOUSE AND SPOUSAL 

EQUIVALENT, complete the following: 

  

Signature of Spouse 

  

Name of Spouse (please print or type) 

  

Social Security Number 

 

  

Signature of Spouse 

  

Name of Spouse (please print or type) 

  

Social Security Number 

  

State of Residence 

INDIVIDUAL 

AND/OR JOINT 

OWNER 

If the prospective Investor is an INDIVIDUAL and/or JOINT OWNER, please complete the 

following: 

      

Signature of Investor  Signature of Joint Owner (if applicable) 

      

Name (please print or type)  Name of Joint Owner (if applicable) 

      

Social Security Number  Social Security Number of  

  Joint Owner (if applicable) 

  

State of Legal Residence 
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TRUST If the prospective Investor is a TRUST (excluding trusts that are Benefit Plan Investors), 

complete the following: 

The undersigned hereby represents, warrants and agrees that:  (i) the undersigned trustee(s) is 

duly authorized by the terms of the trust instrument (the “Trust Instrument”) for the trust (“trust”) 

set forth below to acquire the Interest; (ii) the undersigned, as trustee(s), has all requisite power 

and authority to acquire the Interest for the trust; and (iii) the undersigned trustee(s) is authorized 

by the trust to execute this Investor Questionnaire and the Purchase Agreement.  The 

undersigned trustee(s) encloses a true copy of the Trust Instrument of said trust, as 

amended to date, and, as necessary, the resolutions of the trustees authorizing the purchase 

of the Interest. 

  

Name of trust (please type or print) 

Signature:  Signature:      

Print Name:  Print Name:    

Title (check one):  ⁪ Trustee(s)   ⁪ Co-Trustee(s) 

  

Federal Employer ID Number 

  

State of Formation 

LIMITED 

LIABILITY 

COMPANY 

If the prospective Investor is a LIMITED LIABILITY COMPANY, complete the following: 

The undersigned hereby represents, warrants, and agrees that:  (i) the undersigned is either the 

authorized manager or all of the members of the limited liability company named below (the 

“LLC”); (ii) the undersigned has been duly authorized by the LLC to acquire the Interest and 

has all requisite power and authority to acquire the Interest; and (iii) the undersigned is 

authorized by the LLC to execute this Investor Questionnaire and the Purchase Agreement.  The 

undersigned encloses a true copy of the Operating Agreement of the LLC, as amended to 

date, together with a current and complete list of all members and managers and, as 

necessary, the resolutions of the LLC authorizing the purchase of the Interest. 

 

___________________________________ 

Name of LLC (please type or print) 

 

Signature:_________________________ 

 

Print Name:__________________________ 

 

Title (check one):   

⁪ Member     

⁪ Manager     

⁪ Managing Member 

 

Federal Employer ID Number: 

 

__________________________ 

 

 

 

 

Signature:_________________________ 

 

Print Name:__________________________ 

 

Title (check one):   

⁪ Member     

⁪ Manager⁪ Managing Member 

 

State of Formation: 

 

__________________________ 
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PARTNERSHIP If the prospective Investor is a PARTNERSHIP, complete the following: 

The undersigned hereby represents, warrants, and agrees that:  (i) the undersigned is a general 

partner of the partnership named below (the “Partnership”); (ii) the undersigned general partner 

has been duly authorized by the Partnership to acquire the Interest and the general partner has 

all requisite power and authority to acquire the Interest; and (iii) the undersigned general partner 

is authorized by the Partnership to execute this Investor Questionnaire and the Purchase 

Agreement. The undersigned general partner encloses a true copy of the Partnership 

Agreement of the Partnership, as amended to date, together with a current and complete 

list of all partners and, as necessary, the resolutions of the Partnership authorizing the 

purchase of the Interest. 

  

Name of Partnership (please print or type) 

Signature:  

Print Name:  

Title:  ___________________________________ 

  

Federal Tax ID Number 

  

State of Formation 

CORPORATION 

 

 

 

 

 

 

If the prospective Investor is a CORPORATION, complete the following: 

The undersigned hereby represents, warrants and agrees that: (i) the undersigned has been duly 

authorized by all requisite action on the part of the corporation listed below (the “Corporation”) 

to acquire the Interest; (ii) the Corporation has all requisite power and authority to acquire the 

Interest; and (iii) the undersigned officer of the Corporation has authority under the Articles of 

Incorporation, Bylaws, and resolutions of the Board of Directors of the Corporation to execute 

this Investor Questionnaire and the Purchase Agreement. The undersigned officer encloses a 

true copy of the Articles of Incorporation, the Bylaws and, as necessary, the resolutions of 

the Board of Directors authorizing a purchase of the Interest, in each case as amended to 

date. 

 

__________________________________ 

Name of Corporation (please type or print) 

 

Signature:_________________________ 

 

Print Name:_______________________ 

 

Title:____________________________ 

 

Federal Tax ID No: _________________ 

 

 

 

 

Signature:_________________________ 

 

Print Name:_______________________ 

 

Title:____________________________ 

 

State of Formation:________________ 
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BENEFIT PLAN 

INVESTOR 

If the prospective Investor is a BENEFIT PLAN INVESTOR (as defined in question 3, above), 

complete the following: 

The undersigned hereby represents, warrants and agrees that: (i) the undersigned is duly 

authorized by the terms of the investor’s governing instrument trust instrument (the “Governing 

Instrument”) for the entity (“entity”) set forth below to acquire the Interest; (ii) the entity has all 

requisite power and authority to acquire the Interest; and (iii) the undersigned has authority under 

the Governing Instrument to execute this Investor Questionnaire and the Purchase Agreement.  

The undersigned encloses a true copy of the Governing Instrument of the entity, as 

amended to date, and, as necessary, any resolutions authorizing the purchase of the 

Interest. 

  

Name of entity (please type or print) 

Signature:  Signature:   

Print Name:  Print Name:    

Title:   Title:  

  

Federal Tax ID Number 

  

State of Formation 

 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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CONSENT OF SPOUSE 

(For individual purchasers in community property states, which are currently Alaska, Arizona, California, 

Idaho, Louisiana, Nevada, New Mexico, Texas, Washington and Wisconsin) 

I,  , spouse of    

  [print name]      [print name] 

have read and hereby approve of the Investor Questionnaire and Purchase Agreement for Newstar 17 Sweetwater 

Springs, DST (the “Purchase Agreement”), which my spouse has signed. I hereby appoint my spouse as my attorney-

in-fact with respect to the exercise of any rights related to a purchase of any such Interests and agree to be bound by 

the provisions of the Purchase Agreement and any other documents related to the purchase of any such Interests 

(collectively, the “Purchase Documents”) insofar as I may have any rights in said Purchase Documents or any property 

or interest subject thereto under the community property laws of the State of ____________________________ or 

similar laws relating to marital property in effect in the state of our residence as of the date of signing of the Purchase 

Agreement and/or the Purchase Documents. 

 

 

Signature:  Date:  

Print Name:  
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1031 EXCHANGE INFORMATION AND AUTHORIZATION AGREEMENT 

Prospective Investor’s Intent to Exchange 

If the undersigned is an Exchange Investor completing a tax-deferred exchange pursuant to Section 

1031 of the Internal Revenue Code in connection with an investment in the Trust, please complete this page.  

The minimum investment for an Exchange Investor is $100,000 which equals approximately a 0.4585% Interest in 

the Trust. In addition, for purposes of determining liabilities assumed in connection with the Exchange Investor’s 

Section 1031 Exchange, each $100,000 interest will be allocated a pro rata percentage of the Loan made to the Trust, 

estimated at $80,702 per $100,000 interest.    

Investor’s Exchange Information 

The undersigned’s exchange information is as follows: 

 

• Relinquished Property Close Date:_________________________ ⁪ Actual    ⁪ Estimated  

• 45-day identification period expires on: _______________________________ 

• 180-day exchange period expires on: _________________________________ 

 

The undersigned hereby confirms that the acquisition of the Interest is part of a tax-deferred exchange pursuant to 

Section 1031 of the Internal Revenue Code, pursuant to an Exchange Agreement between Buyer and 

___________________________________ (the “Accommodator”) whose address, telephone number and contact 

person are as follows (Please complete in full): 

  

Street Address 

    

City State Zip Code 

    

Telephone No.                            E-mail 

  

Contact Person 
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AUTHORIZATION OF INQUIRY 

Signing this form authorizes the Trust and its authorized representatives to contact the Accommodator to 

obtain and confirm the following information: 

• Date of the sale of the Relinquished Property; 

• Funds available for exchange; 

• Expiration date of 45-day identification period; and 

• Expiration date of 180-day exchange period. 

 

The Trust will use this information solely for the purpose of approving the undersigned’s investment in the 

Interest and establishing the required time period for completing the exchange. 

Please indicate the undersigned’s approval by printing the undersigned’s name and signing below. 

Signature:  Date:  

Print Name:  

 

Signature:  Date:  

Print Name:  
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AUTHORIZATION AGREEMENT FOR DIRECT DEPOSITS (ACH CREDITS) 

Individual/Trust/Company Name:  

Individual/Trust/Company Tax ID Number:  

The undersigned hereby authorizes Newstar 17 Sweetwater Springs, DST, or its designee (the “Trust”) to initiate 

credit entries to the undersigned’s  Checking Account /  Savings Account (select one) at the depository financial 

institution named below (the “Depository”) and to credit the undersigned’s distributions to such account. The 

undersigned acknowledges that the origination of ACH transactions to the undersigned’s account must comply with 

the provisions of U.S. law. 

Depository Institution Name:   

Bank Account Name:     

Routing  Account 

Number:  Number:   

This authorization is to remain in full force and effect until the Trust has received written notification from the 

undersigned (or either of the undersigned) of its termination in such time and in such manner as to afford the Trust 

and the Depository a reasonable opportunity to act on it. 

Signature:  

Name(s):  Tax ID Number:   

Date:  

 

Signature:  

Name(s):  Tax ID Number:   

Date:   

  

If the undersigned is authorizing a direct ACH credit, please attach a voided check for the account 

listed above. 
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BROKER/DEALER REPRESENTATIONS AND WARRANTIES 
 

 Standards of suitability have been established by Newstar 17 Sweetwater Springs, DST (the “Trust”) and 

fully disclosed in the section of the private placement memorandum for the Trust entitled “Who May Invest.” Prior to 

recommending the purchase of a beneficial interest in the Trust (the “Interest”), we have taken reasonable steps to 

verify, on the basis of information supplied by the investor named below (the “Investor”) concerning his, her or its 

investment objectives, other investments, financial situation and needs, and other pertinent information that:  (i) the 

Investor is an “accredited investor” as defined in Rule 501(a) of Regulation D under the Securities Act; (ii) the Investor 

meets any additional standards established by the Trust; (iii) the Investor has a net worth and income sufficient to 

sustain the risks inherent in an investment in the Interest, including loss of the entire investment and lack of liquidity; 

and (iv) the Interest is otherwise a suitable investment for the Investor.  We will maintain in our files documents 

disclosing the basis upon which the suitability of the Investor was determined. In making the above determinations, I 

have obtained information from the above-named investor concerning his/her age, net worth, annual income, federal 

income tax bracket, objectives, portfolio, financial situation and needs, tax status, investment time horizon and 

liquidity needs, risk tolerance, and other financial information. If applicable, I have a reasonable basis to believe that 

an investment in the Interests would be in the best interest of the investor based upon the investor’s investment profile 

and the potential risks, rewards, and costs associated with such investment; I have not placed my interests or those of 

the broker-dealer ahead of the investor’s interest in recommending such investment; and I and the broker-dealer have 

complied with any applicable enhanced standard of conduct, including, but not limited to, the other requirements of 

Regulation Best Interest, including Form CRS requirements, in relation to the proposed investment by the investor in 

the Interests. 

 

 We verify that the above subscription either does not involve a discretionary account or, if so, that we have 

made the Investor aware, prior to subscribing for the Interest, of the risks entailed in investing in the Interest. 

 

Investor Name:   

 

Broker/Dealer Firm Name:   

 

Broker/Dealer Branch Number:   

 

Broker/Dealer CRD Number:   

 

Registered Representative:   

 (Please Print) 

Registered Representative Number:           

 

  

 Registered Representative’s BRANCH ADDRESS, City, State, Zip 

 

Branch Phone Number: (             )                                                             

 

E-mail address:      Additional E-mail address:     

 

I hereby certify that I am registered in    , the state of sale. 

 

        

Signature of Registered Representative   

 

Name(s):       

 

        

Signature of Principal     

 

Name(s):       
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REGISTERED INVESTMENT ADVISER REPRESENTATIONS AND WARRANTIES 

(IF APPLICABLE) 
 

 We have taken reasonable steps to verify, on the basis of information supplied by the Investor named below 

concerning his, her or its investment objectives, other investments, financial situation and needs, and other pertinent 

information that:  (i) the Investor is an “accredited investor” as defined in Rule 501(a) of Regulation D under the 

Securities Act; (ii) the Investor meets any additional standards established by the Trust. I hereby represent that I have 

obtained information from the Investor concerning his/her age, net worth, annual income, federal income tax bracket, 

investment objectives, investment portfolio, and other financial information and have determined that an investment 

in the Trust is suitable for such Investor, that such Investor is or will be in a financial position to realize the benefits 

of this investment, and that such subscriber has a fair market net worth sufficient to sustain the risks for this investment, 

including the loss of this investment.  

 

 If the investment adviser or investment adviser representative is affiliated with a broker-dealer, the broker-

dealer will sign a Soliciting Dealer Agreement and will effect the sale and serve as the broker-dealer of record.  

 

 We verify that the above subscription either does not involve a discretionary account or, if so, that we have 

made the Investor aware, prior to subscribing for the Interest, of the risks entailed in investing in the Interest. 

 

Investor Name:   

 

Investment Adviser Firm Name:   

 

Investment Adviser CRD Number:   

 

Investment Adviser Representative Name:   

 (Please Print) 

Investment Adviser Representative CRD Number:         

  

 

  

 Investment Adviser Representative ADDRESS, City, State, Zip 

 

Phone Number: (             )                                                             

 

E-mail address:        

 

Additional E-mail address:        

 

I hereby certify that I am registered in    , the state where the recommendation was made. 

 

        

Signature of Investment Adviser Representative 

 

Name(s):       
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REQUEST FOR TAXPAYER IDENTIFICATION NUMBER AND CERTIFICATION 
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PURCHASE AGREEMENT 

NEWSTAR 17 SWEETWATER SPRINGS, DST 

THIS PURCHASE AGREEMENT (“Agreement”) made and effective as of the date Seller executes this 

Agreement (“Effective Date”), is by and between Newstar 17 Sweetwater Springs, DST, a Delaware Statutory Trust 

(“Seller”), and ______________________________________________________________________________ 

(Please enter complete legal name of buyer) (“Buyer”), with reference to the facts set forth below.  All terms with 

initial capital letters not otherwise defined herein shall have the meanings set forth in the Defined Terms attached 

hereto as Schedule 1 and incorporated herein.  

WHEREAS, the Seller owns certain real estate and improvements located at 1510 and 1540 Duluth Highway, 

Lawrenceville, Georgia 30043, known as “Sweetwater Springs” (the “Property”); and 

 

WHEREAS, Buyer desires to acquire an ownership interest in Seller and thereby acquire an indirect 

ownership interest in the Property. 

NOW, THEREFORE, in consideration of the mutual agreements set forth herein and for other valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as set forth below. 

1. Agreement of Purchase and Sale. 

1.1 Purchase and Sale.  Seller hereby agrees to sell, and Buyer hereby agrees to purchase, a 

beneficial interest (the “Interest”) of ______% in the Seller at a purchase price (“Purchase Price”) equal to 

$________________. In addition, for purposes of any tax-deferred exchange being entered into by the Buyer under 

Section 1031  (“Section 1031”) of the Internal Revenue Code of 1986, as amended (the “Code”), the Buyer shall be 

allocated a pro rata portion (______%) of the debt, equal to $________________. 

1.2 Payment.  Buyer shall pay the Purchase Price upon submission of this Agreement. Upon 

the Seller’s acceptance of the Buyer’s Purchase Agreement, the Seller will circulate various additional documents for 

the Buyer to sign and return. Upon receipt of the signed Purchase Agreement and Investor Questionnaire and 

verification of the Buyer’s investment qualifications, the Seller will decide whether to accept the prospective Buyer’s 

investment. Upon the Seller’s acceptance of Buyer’s investment for the purchase of Interest, the Seller will so notify 

the Buyer. 

1.3 Buyer’s Deliveries.  Buyer shall execute, acknowledge (where appropriate) and deliver to 

Seller: (i) this Agreement, (ii) the Investor Questionnaire, (iii) an Investor Qualification Certificate, (iv) an executed 

signature page for the Trust Agreement and (v) such other documents as may reasonably be requested by Seller. 

1.4 Buyer’s Intent to Exchange.  If Buyer’s acquisition of the Interest is part of a tax-deferred 

exchange pursuant to Code Section 1031, pursuant to an Exchange Agreement between Buyer and Buyer’s 

Accommodator set forth on the Investor Questionnaire, then Seller agrees to execute such documents or instruments 

as may be necessary or appropriate to evidence such exchange, provided Seller’s cooperation in such regard shall be 

at no additional cost, expense, or liability whatsoever to Seller and that no delays to the closing unless mutually agreed 

upon by all parties to this Agreement. 

1.5 Advisors.  Buyer has consulted with a qualified attorney or other knowledgeable 

professional as to the tax and real estate issues associated with a purchase of the Interest. 
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2 Representations and Warranties. 

2.1 Reserved.  

2.2 Seller Representations and Warranties. 

2.2.1 Seller Representations and Warranties.  Seller hereby represents and 

warrants, as of the date of this Agreement and the Closing Date, that: 

 (a) the execution, delivery, and performance of this Agreement and 

all other agreements contemplated hereby or otherwise in connection with the purchase, lease, and operation 

of the Property to which Seller is a party have been duly and validly authorized by Seller;  

 (b) this Agreement and each such other agreements constitutes a 

valid and binding obligation of Seller, enforceable in accordance with its terms;  

 (c) the execution and delivery by Seller of this Agreement and all 

such other agreements, and the sale of the Interests hereunder, and the fulfillment of and compliance with the 

respective terms hereof and thereof by Seller, do not and shall not (1) conflict with or result in a breach of 

the terms, conditions, or provisions of, (2) constitute a material default under, (3) result in the creation of any 

lien or encumbrance upon Seller’s assets pursuant to, (4) give any third party the right to modify, terminate, 

or accelerate any obligation under, (5) result in a violation of, or (6) require any authorization, consent, 

approval, exemption, or other action by or notice or declaration to, or filing with any court or administrative 

or governmental body or agency pursuant to, the organizational documents of Seller, or any law, statute, rule 

or regulation, order, judgment or decree to which Seller is subject, or any material agreement or instrument 

to which Seller is subject; 

 (d) there are no actions, suits, proceedings, orders, investigations, 

or claims pending or, to the best of Seller’s knowledge, threatened against or, to Seller’s knowledge, affecting 

Seller, or pending or threatened by Seller against any third party, at law or in equity, or before or by any 

governmental department, commission, board, bureau, agency, or instrumentality (including, without 

limitation, any actions, suit, proceedings, or investigations with respect to the transactions contemplated by 

this Agreement); nor have there been any such actions, suits, proceedings, orders, investigations or claims 

pending against or affecting Seller during the past three years; 

 (e) Seller is not subject to any judgment, order, or decree of any 

court or governmental body, agency, or official of any country or political subdivision of any country, 

including, but not limited to, federal, state, county, and local governments, administrative agencies, and 

courts (a “Governmental Authority’), which could have any change or effect (or aggregation of changes and 

effects) that is or could reasonably be expected to be materially adverse to the business, assets, condition 

(financial or otherwise), or operations of Seller; 

 (f) no permit, consent, approval, or authorization of, or declaration 

to or filing with, any Governmental Authority or any other person or entity is required in connection with the 

execution, delivery, and performance by Seller of this Agreement or the other agreements contemplated 

hereby, or the consummation by Seller of any other transactions contemplated hereby or thereby, except those 

that have already been obtained or made; 

 (g) to the best of Seller’s knowledge, there are no current, 

outstanding breaches of any representations, warranties, or covenants made to Seller by the prior owners of 

the Property pursuant to the Acquisition Agreements between Seller and prior owners; 

 (h) all documents, instruments, and other materials provided to 

Buyer, by Seller, in conjunction with this transaction, including, but not limited to the Memorandum, are true 

and correct in all material respects, and do not contain any material misstatement of a material fact or fail to 
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state any material fact required to be stated therein or necessary to make any statements contained therein, in 

light of the circumstances in which they are made, not misleading; 

 (i) assuming the representations by Buyer made in this Agreement 

and in the Investor Questionnaire related hereto are true and correct in all material respects, (1) the offer and 

sale of the Interest pursuant to this Agreement will be exempt from the registration requirements of the 

Securities Act of 1933, as amended, and (2) neither Seller nor any person or entity acting on Seller’s behalf 

has, in conjunction with the offering of the Interest, engaged in (i) any action involving a public offering 

within the meaning of Section 4(a)(2) of the Securities Act of 1933, as amended, or (ii) any action that would 

require the registration under the Securities Act of 1933, as amended, of the offering or sale of the Interest 

pursuant to this Agreement; and 

 (j) Seller has not made, and will not make prior to the Closing 

Date, directly or indirectly, any offer or sale of the Interests or of other securities of the same or similar class 

as the Interests if, as a result thereof, the offer and sale contemplated hereunder of the Interests could fail to 

be entitled to exemption from the registration requirements of the Securities Act of 1933, as amended. 

For purposes of the foregoing, the terms “offer” and “sale” have the meanings specified in 

Section 2(3) of the Securities Act of 1933, as amended.  Further, as used herein, the term “knowledge” shall 

mean the actual knowledge of such person or party, following due and reasonable inquiry. 

2.2.2 NO TAX REPRESENTATIONS.  BUYER REPRESENTS AND 

WARRANTS THAT EXCEPT AS EXPRESSLY PROVIDED IN THE TAX OPINION PROVIDED BY 

SELLER’S SPECIAL TAX COUNSEL, WHICH OPINION IS QUALIFIED AND BASED ON 

NUMEROUS ASSUMPTIONS THAT MAY NOT BE APPLICABLE TO BUYER, IT IS NOT RELYING 

UPON ANY ADVICE OR ANY INFORMATION OR MATERIAL FURNISHED BY SELLER, THE 

SPONSOR OR THEIR REPRESENTATIVES, WHETHER ORAL OR WRITTEN, EXPRESSED OR 

IMPLIED, OF ANY NATURE WHATSOEVER, REGARDING ANY TAX MATTERS, INCLUDING 

WITHOUT LIMITATION, A DECISION BY BUYER TO EFFECT A TAX-DEFERRED EXCHANGE 

UNDER CODE SECTION 1031.  BUYER FURTHER REPRESENTS AND WARRANTS THAT IT HAS 

INDEPENDENTLY OBTAINED ADVICE FROM ITS OWN INDEPENDENT LEGAL COUNSEL 

AND/OR TAX ACCOUNTANT REGARDING ANY SUCH TAX-DEFERRED EXCHANGE, 

INCLUDING, WITHOUT LIMITATION, WHETHER THE ACQUISITION OF THE INTEREST 

PURSUANT TO THIS AGREEMENT MAY QUALIFY AS PART OF A TAX-DEFERRED EXCHANGE, 

AND BUYER IS RELYING SOLELY ON SUCH ADVICE. 

2.3 Commissions.  The parties mutually warrant and covenant that, other than commissions 

and fees described in the Memorandum or this Agreement, no brokerage commissions, finder’s fees, or similar 

commissions or fees shall be due or payable by the Buyer on account of this transaction.  Each party shall indemnify, 

protect, defend (with legal counsel acceptable to the other), and hold the other harmless from the claims for such 

commission or finder’s fees or similar commissions or fees arising out of the actions of the indemnifying party, 

including, without limitation, attorneys’ fees and costs, incurred in connection therewith or to enforce this indemnity, 

which indemnities shall survive the Closing Date. 

2.4 Additional Buyer Representations and Warranties.  Buyer hereby represents and warrants 

to Seller that the following are true and correct on the date of this Agreement and shall be true and correct as of the 

date on which the closing of the transactions contemplated in this Agreement occur (the “Closing Date”).   

2.4.1 Buyer acknowledges that it has received, read, and fully understands the 

Memorandum.  Buyer acknowledges that it is basing its decision to invest in the Interest on the Memorandum 

and Buyer has relied only on the information contained in said materials and has not relied upon any 

representations made by any other person.  Buyer recognizes that an investment in the Interest involves 

substantial risk and Buyer is fully cognizant of and understands all of the risk factors related to the purchase 

of the Interest, including, but not limited to, those risks set forth in the section of the Memorandum entitled 

“RISK FACTORS.” 
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2.4.2 Buyer’s overall commitment to investments that are not readily 

marketable is not disproportionate to its individual net worth, and its investment in the Interest will not cause 

such overall commitment to become excessive.  Buyer has adequate means of providing for its financial 

requirements, both current and anticipated, and has no need for liquidity in this investment.  Buyer can bear 

and is willing to accept the economic risk of losing its entire investment in the Interest.  Buyer has such 

knowledge and experience in financial and business matters that he is capable of evaluating the merits and 

risks of the investment in the Interests. 

2.4.3  The documentary evidence submitted to the Trust for the purpose of 

qualifying as an Accredited Investor, including without limitation the documentary evidence listed in 

Appendix A-1 or the person or entity issuing the certification in the form of Appendix A-2, as applicable, is 

true, accurate and complete; if Buyer is qualifying on the basis of income, then Buyer has a reasonable 

expectation of reaching the income level necessary to qualify as an Accredited Investor during the current 

year; if Buyer is qualifying on the basis of net worth, then the documentary evidence regarding liabilities of 

the Buyer, if any, identifies all direct or indirect liabilities of the Buyer and no other liabilities exist as of the 

date hereof. 

2.4.4 All information that Buyer has provided to Seller concerning its 

suitability to invest in the Interest is complete, accurate, and correct as of the date of its signature on the last 

page of this Agreement.  Buyer hereby agrees to notify Seller immediately of any material change in any 

such information occurring prior to the Closing Date, including any information about changes concerning 

its net worth and financial position. 

2.4.5 Buyer has had the opportunity to ask questions of, and receive answers 

from, Seller, the Sponsor, the Administrative Trustee and their owners, officers, members, managers, 

employees, and affiliates, concerning the Property and the terms and conditions of the offering of the Interests 

and to obtain any additional information deemed necessary to verify the accuracy of the information 

contained in the Memorandum.  Buyer has been provided with all materials and information requested by 

either Buyer or others representing Buyer, including any information requested to verify any information 

furnished Buyer. 

2.4.6 Buyer is purchasing the Interest for Buyer’s own account and for 

investment purposes only and has no present intention, agreement, or arrangement for the distribution, 

transfer, assignment, resale, or subdivision of the Interest.  Buyer understands that, due to the restrictions 

referred to in Section 2.4.7, and the lack of any market existing or to exist for the Interest, Buyer’s investment 

in the Interest will be highly illiquid and may have to be held indefinitely. 

2.4.7 Buyer understands that there may be restrictions on the transfer, resale, 

assignment, or subdivision of the Interest imposed by applicable federal and state securities laws.  Buyer is 

fully aware that the Interest has not been registered with the Securities and Exchange Commission in reliance 

on the exemptions specified in Regulation D issued by the Securities and Exchange Commission pursuant to 

the Securities Act of 1933, as amended, which reliance is based in part upon Buyer’s representations set forth 

herein.  Buyer understands that the Interest has not been registered under applicable state securities laws and 

is being offered and sold pursuant to the exemptions specified in said laws, and unless it is registered, it may 

not be re-offered for sale or resold except in a transaction or as a security exempt under those laws.  Buyer 

understands that because the Trustees will operate in a manner such that the assets of the Seller will not be 

“plan assets” subject to the provisions of Part 4 of Subtitle B of Title I of ERISA, if the Buyer is purchasing 

the Interest with “plan assets” it must disclose as much to the Seller in order for the Trustees to determine 

whether the Seller might be subject to the provisions of ERISA and Code Section 4975.  Buyer further 

understands that the specific approval of such resales by a state securities administrator or official may be 

required in some states. 

2.4.8 BUYER UNDERSTANDS THAT SELLER HAS NOT OBTAINED A 

RULING FROM THE INTERNAL REVENUE SERVICE THAT THE INTEREST WILL BE TREATED 

AS AN INTEREST IN REAL ESTATE AS OPPOSED TO A BUSINESS ENTITY.  BUYER 

UNDERSTANDS THAT THE TAX CONSEQUENCES OF AN INVESTMENT IN THE INTEREST, 
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ESPECIALLY THE TREATMENT OF THE TRANSACTION UNDER CODE SECTION 1031, AND THE 

RELATED “1031 EXCHANGE” RULES AND REGULATIONS, ARE COMPLEX AND VARY WITH 

THE FACTS AND CIRCUMSTANCES OF EACH INDIVIDUAL PURCHASER.  BUYER 

SPECIFICALLY REPRESENTS AND WARRANTS THAT BUYER (A) HAS CONSULTED ITS OWN 

TAX ADVISOR REGARDING AN INVESTMENT IN THE INTEREST AND THE TREATMENT OF 

THE TRANSACTION UNDER CODE SECTION 1031; (B) EXCEPT AS EXPRESSLY PROVIDED IN 

THE TAX OPINION FROM SELLER’S SPECIAL TAX COUNSEL, WHICH IS QUALIFIED AND 

BASED ON NUMEROUS ASSUMPTIONS AND QUALIFICATIONS THAT MAY NOT BE 

APPLICABLE TO THE BUYER, IS NOT RELYING ON SELLER OR ANY OF ITS AFFILIATES OR 

ANY BROKER-DEALER THROUGH WHOM THE INTEREST IS PURCHASED, FOR ANY TAX 

ADVICE REGARDING THE TREATMENT OF BUYER’S TRANSACTION UNDER CODE SECTION 

1031; AND (C) IS NOT RELYING ON ANY STATEMENTS MADE IN THE MEMORANDUM 

REGARDING THE TREATMENT OF ITS PURCHASE OF THE INTEREST UNDER CODE SECTION 

1031. 

2.4.9 Buyer understands that none of Seller, the Sponsor, the Trustees or their 

owners, officers, members, managers, employees or affiliates, legal counsel, or advisors represent Buyer in 

any way in connection with the purchase of the Interest and the entering into any of the related agreements 

associated with the purchase.  Buyer also understands that legal counsel to Seller, the Sponsor, the Trustees 

and their affiliates does not represent, and shall not be deemed under the applicable codes of professional 

responsibility to have represented or to be representing, Buyer. 

2.4.10 THE INTEREST OFFERED HEREBY HAS NOT BEEN 

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE SECURITIES 

LAWS OF ANY STATES AND IS BEING OFFERED AND SOLD IN RELIANCE ON EXEMPTIONS 

FROM THE REGISTRATION REQUIREMENTS OF SAID ACT AND SUCH LAWS.  THE INTEREST 

IS SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE 

TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER SAID ACT AND SUCH LAWS 

PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM.  THE INTEREST HAS NOT BEEN 

APPROVED OR DISAPPROVED BY THE U.S. SECURITIES AND EXCHANGE COMMISSION, ANY 

STATE SECURITIES COMMISSION, OR OTHER REGULATORY AUTHORITY, NOR HAVE ANY 

OF THE FOREGOING AUTHORITIES PASSED UPON OR ENDORSED THE MERITS OF THIS 

OFFERING OR THE ACCURACY OR ADEQUACY OF THE MEMORANDUM.  ANY 

REPRESENTATION TO THE CONTRARY IS UNLAWFUL. 

2.4.11 Buyer hereby agrees to indemnify, defend, and hold harmless Seller, the 

Sponsor, the Trustees and each of their owners, officers, members, managers, affiliates, and advisors of and 

from any and all damages, losses, liabilities, costs, and expenses (including reasonable attorneys’ fees and 

costs) that they may incur by reason of Buyer’s failure to fulfill all of the terms and conditions of this 

Agreement or by reason of the untruth or inaccuracy of any of the representations, warranties, covenants, or 

agreements contained herein or in any other documents Buyer has furnished to any of the foregoing in 

connection with this transaction.  This indemnification includes, but is not limited to, any damages, losses, 

liabilities, costs, and expenses (including reasonable attorneys’ fees and costs) incurred by Seller, the 

Sponsor, the Trustees or any of their owners, officers, members, managers, affiliates, or advisors defending 

against any alleged violation of federal or state securities laws which is based upon or related to any untruth 

or inaccuracy of any of the representations, warranties or agreements contained herein or in any other 

documents Buyer has furnished to any of the foregoing in connection with this transaction. 

2.4.12 Within five (5) days after receipt of a written request from Seller, Buyer 

agrees to provide such information and to execute and deliver such documents as may be reasonably 

necessary to comply with any and all laws and regulations to which Seller or Buyer is subject. 

2.4.13 Buyer has taken no action that would give rise to any claim by any person 

for brokerage commissions, finders’ fees or the like relating to the offer and sale of the Interests or the 

transactions contemplated by this Agreement. 



 

Page 23 

2.4.14 The representations, warranties and other information set forth in the 

Investor Questionnaire are, and shall continue to be, true, correct and complete in all respects. 

2.5 Survival of Representations and Warranties. The representations and warranties of Buyer 

and Seller set forth herein above shall survive the Closing Date or termination of this Agreement. 

3. General Provisions. 

3.1 Interpretation.  The use herein of (i) the neuter gender includes the masculine and the 

feminine, (ii) the singular number includes the plural, whenever the context so requires and (iii) the words “I” and 

“me” include “we” and “us” if Buyer is more than one person.  Captions in this Agreement are inserted for convenience 

of reference only and do not define, describe, or limit the scope or the intent of this Agreement or any of the terms 

hereof.  All exhibits referred to herein and attached hereto are incorporated by reference.  This Agreement, together 

with the other Transaction Documents, contain the entire agreement between the parties relating to the transactions 

contemplated hereby, and all prior or contemporaneous agreements, understandings, representations and statements, 

whether oral or written, are merged herein. 

3.2 Modification.  No modification, waiver, amendment, discharge, or change of this 

Agreement shall be valid unless the same is in writing and signed by the party against which the enforcement thereof 

is or may be sought. 

3.3 Cooperation.  Buyer and Seller acknowledge that it may be necessary to execute documents 

other than those specifically referred to herein to complete the acquisition of the Interest as provided herein.  Buyer 

and Seller agree to cooperate with each other in good faith by executing such other documents or taking such other 

action as may be reasonably necessary to complete this transaction in accordance with the parties’ intent evidenced in 

this Agreement. 

3.4 Assignment.  Neither party may assign its rights under this Agreement, except, in the case 

of Buyer, to (a) a “Qualified Intermediary” as required by the Code Section 1031, and/or (b) to a limited liability 

company in which Buyer is the sole member, without first obtaining the other party’s prior written consent, which 

consent may be withheld in such party’s sole and absolute discretion.  No such assignment shall operate to release the 

assignor from the obligation to perform all of its obligations hereunder. 

3.5 Notices.  Unless otherwise specifically provided herein, all notices, demands, or other 

communications given hereunder shall be in writing and shall be addressed as follows: 

If to Seller, to: Newstar 17 Sweetwater Springs, DST 

c/o NewStar Exchange III, LLC 

3348 Peachtree Road NE, Suite 1430 

Atlanta, GA 30326 

If to Buyer, to Buyer’s address as provided to Seller.   

Either party may change such address by written notice to the other party.  Unless otherwise specifically provided for 

herein, all notices, payments, demands or other communications given hereunder shall be deemed to have been duly 

given and received:  (i) upon personal delivery, or (ii) as of the third Business Day after mailing by United States 

registered or certified mail, return receipt requested, postage prepaid, addressed as set forth above, or (iii) the 

immediately succeeding Business Day after deposit with Federal Express or other similar overnight delivery system 

that maintains tracking and evidence of delivery. 

3.6 Periods of Time.  All time periods referred to in this Agreement include all Saturdays, 

Sundays, and state or United States holidays, unless Business Days are specified, provided that if the date or last date 

to perform any act or give any notice with respect to this Agreement falls on a Saturday, Sunday, or state or national 

holiday, such act or notice may be timely performed or given on the next succeeding Business Day. 
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3.7 Counterparts.  This Agreement may be executed in counterparts, all of which when taken 

together shall be deemed fully executed originals. 

3.8 Attorneys’ Fees.  If either party commences litigation for the judicial interpretation, 

enforcement, termination, cancellation, or rescission hereof, or for damages (including liquidated damages) for the 

breach hereof against the other party, then, in addition to any or all other relief awarded in such litigation, the 

substantially prevailing party therein shall be entitled to a judgment against the other for an amount equal to reasonable 

attorneys’ fees and court and other costs incurred. 

3.9 Joint and Several Liability.  If any party consists of more than one person or entity, the 

liability of each such person or entity signing this Agreement shall be joint and several. 

3.10 Choice of Law.  This Agreement shall be construed and enforced in accordance with the 

internal laws of the State of Delaware, without regard to its conflicts of laws principles.  All actions arising out of or 

relating to this Agreement shall be heard and determined exclusively by a court of competent jurisdiction located in 

Atlanta, Georgia, and each party hereto expressly and irrevocably consents and submits to personal jurisdiction 

therein.  The parties hereby knowingly, voluntarily, and intentionally waive any right to a trial by jury with respect to 

any litigation arising out of or relating to this Agreement. 

3.11 Time.  Time is of the essence with respect to all dates set forth in this Agreement. 

3.12 Third-Party Beneficiaries.  Buyer and Seller do not intend to benefit any party that is not a 

party to this Agreement and no such party shall be deemed to be a third party beneficiary of this Agreement or any 

provision hereof. 

3.13 Severability.  If any term, covenant, condition, provision, or agreement herein contained is 

held to be invalid, void or otherwise unenforceable by any court of competent jurisdiction, such fact shall in no way 

affect the validity or enforceability of the other portions of this Agreement. 

3.14 Election to Effect an Internal Revenue Code Section 1031 Exchange.  In the event Buyer 

so elects, Seller agrees to cooperate with Buyer, at no cost or expense to Seller, in effecting a tax-deferred exchange 

under Code Section 1031.  Buyer shall have the right to elect a tax-deferred exchange at any time prior to the Closing 

Date.  If Buyer elects to effect a tax-deferred exchange, Seller agrees to execute revised or additional escrow 

instructions, documents, agreements, or instruments to effect the exchange, provided that Seller shall incur no 

additional costs, expenses, fees, or liabilities, nor shall the closing be delayed as a result of the exchange.  Buyer may 

assign this Agreement to an accommodator in order to effect such exchange and, thereafter, such assignee will perform 

Buyer’s obligations under this Agreement. 

3.15 Binding Agreement.  Subject to any limitation on assignment set forth herein, all terms of 

this Agreement shall be binding upon, inure to the benefit of and be enforceable by the parties hereto and their 

respective legal representatives, successors and assigns. 

3.16 ACCEPTANCE OR REJECTION OF BUYER’S OFFER.  THIS AGREEMENT DOES 

NOT CONSTITUTE AN OFFER OF ANY KIND BY SELLER AND SHALL NOT BIND SELLER UNLESS DULY 

EXECUTED AND DELIVERED BY SELLER. TO SUBMIT AN OFFER, BUYER SHALL DELIVER TO 

SELLER:  (I) ONE COMPLETED AND EXECUTED ORIGINAL OF THIS AGREEMENT; (II) PAYMENT OF 

THE PURCHASE PRICE; AND (III) THE INVESTOR QUESTIONNAIRE. SELLER SHALL HAVE TEN DAYS 

TO EITHER ACCEPT OR REJECT BUYER’S OFFER. IF SELLER DOES NOT ACCEPT BUYER’S OFFER 

WITHIN SUCH TEN-DAY PERIOD, THE OFFER SHALL BE DEEMED REJECTED. IN THE EVENT THE 

OFFER IS REJECTED, THIS AGREEMENT SHALL NOT BECOME EFFECTIVE. 

3.17 BINDING ARBITRATION.  ANY DISPUTE OR CONTROVERSY ARISING OUT OF, 

OR RELATING TO, THIS AGREEMENT SHALL BE RESOLVED BY FINAL AND BINDING ARBITRATION 

BROUGHT IN ATLANTA, GEORGIA, UNDER THE AUSPICES AND RULES OF JAMS, INC., AND THE 

PARTIES HERETO SUBMIT TO THE IN PERSONAM JURISDICTION OF SUCH TRIBUNAL AND WAIVE 
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ANY OBJECTION THAT SUCH FORUM IS INCONVENIENT OR OTHERWISE IMPROPER.  THE 

SUBSTANTIALLY PREVAILING PARTY OR PARTIES IN ANY SUCH ARBITRATION (AS DETERMINED 

BY THE ARBITRATOR) SHALL RECEIVE FROM THE OTHER PARTY OR PARTIES TO THE 

ARBITRATION SUCH PREVAILING PARTY’S (OR PARTIES’) FEES AND COSTS OF ARBITRATION, 

INCLUDING, WITHOUT LIMITATION, REASONABLE ATTORNEYS’ FEES AND COSTS, IN ADDITION TO 

ANY OTHER RELIEF TO WHICH SUCH PREVAILING PARTY OR PARTIES MAY BE ENTITLED. 

3.18 WAIVER OF LEGAL RIGHTS.  BY INITIALING IN THE SPACE BELOW, THE 

PARTIES ACKNOWLEDGE AND AGREE TO HAVE ANY DISPUTE ARISING OUT THE MATTERS 

INCLUDED IN THIS ARTICLE DECIDED BY NEUTRAL ARBITRATION AS PROVIDED UNDER 

APPLICABLE LAW AND THAT THEY ARE KNOWINGLY WAIVING ANY RIGHTS THEY MAY POSSESS 

TO HAVE THE DISPUTE LITIGATED IN A COURT OR BY JURY TRIAL.  THE PARTIES FURTHER 

ACKNOWLEDGE AND AGREE THAT THEY ARE WAIVING THEIR JUDICIAL RIGHTS TO DISCOVERY 

AND APPEAL EXCEPT TO THE EXTENT SUCH RIGHTS ARE SPECIFICALLY INCLUDED IN THIS 

ARTICLE.  IF EITHER PARTY REFUSES TO SUBMIT TO ARBITRATION AFTER EXECUTION OF THIS 

AGREEMENT AND INITIALING BELOW, SUCH PARTY MAY BE COMPELLED TO ARBITRATE UNDER 

APPLICABLE LAW.  EACH PARTY’S AGREEMENT TO THIS ARTICLE IS VOLUNTARY.  THE PARTIES 

HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT DISPUTES OUT OF THE 

MATTERS INCLUDED IN THIS ARTICLE TO BINDING ARBITRATION. 

 _________________ ___________________ 

   Seller’s Initials  Buyer’s Initials 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, this Purchase Agreement has been executed as of the Effective Date. 

SELLER BUYER(S) 

Newstar 17 Sweetwater Springs, DST, 

a Delaware Statutory Trust 

 

Signature:  

By: NE Sweetwater Springs Manager, LLC 

Its: Administrative Trustee 

 

  

Investor/Entity Name 

Title:  

Dated:  

Signature:   

   Boone Dupree  

   Its: Chief Executive Officer 

Dated:__________________ 

 

Signature:  

_____________________________________________ 

Investor/Entity Name 

 Title:  

Dated:  

 

PARTIES MUST ALSO INITIAL SECTION 5.18 
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SCHEDULE 1 

DEFINED TERMS 

This list of Defined Terms is attached to and forms a part of the Purchase Agreement between Buyer and 

Seller. 

“Administrative Trustee” means NE Sweetwater Springs Manager, LLC, a Delaware limited liability 

company. 

“Business Day” means any day other than a Saturday or Sunday or legal holiday in the State of Delaware. 

“Cash” means (i) currency of the United States of America, (ii) cashier’s check(s) currently dated and payable 

to Seller, as required under this Agreement, drawn and paid through a duly organized and operating bank or savings 

and loan institution, tendered to Seller, as required under this Agreement at least two (2) Business Days before funds 

are otherwise required to be delivered under this Agreement, or (iii) an amount credited by wire transfer Seller’s bank 

account, as required under this Agreement. 

“Closing Date” shall have the meaning set forth in Section 2.4. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Interest” shall have the meaning set forth in Section 1.1. 

“Investor Questionnaire” means the Investor Questionnaire described in the Memorandum. 

“Memorandum” means the Confidential Private Placement Memorandum for the sale of Interests in Newstar 

17 Sweetwater Springs, DST, dated on or about February 9, 2026, as the same may from time to time be supplemented. 

“Offering” means the offering of the Interests pursuant to the Memorandum. 

“Property” means certain real estate and improvements located at 1510 and 1540 Duluth Highway, 

Lawrenceville, Georgia 30043, known as “Sweetwater Springs”.  

 

“Purchase Price” shall have the meaning set forth in Section 1.1. 

“Seller” shall have the meaning set forth in the preamble. 

“Sponsor” means NewStar Exchange III, LLC, a Georgia limited liability company. 

“Transaction Documents” means this Agreement, the Investor Questionnaire and the Trust Agreement. 

“Trust Agreement” means the Delaware Statutory Trust Agreement of Newstar 17 Sweetwater Springs, DST 

in the form attached to the Memorandum executed or to be executed by Buyer as of the Closing Date. 

“Trustees” means the Administrative Trustee and the Delaware Trustee (as defined in the Memorandum). 
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Appendix A-1 

Documentary Evidence of Accredited Investor Status 

A. In regard to whether an individual Investor is an Accredited Investor on the basis of income:  

1. Any Internal Revenue Service form that reports the Accredited Investor’s income for the two most 

recent years (including, but not limited to, Form W-2, Form 1099, Schedule K-1 to Form 1065, 

and Form 1040); and  

2. Recent pay stubs or evidence of other cash distributions or payments demonstrating a likelihood of 

reaching the income level necessary to qualify as an Accredited Investor during the current year. 

B. In regard to whether an individual Investor is an Accredited Investor on the basis of net worth: 

1. Assets: Any of the following documents dated within 90 days of the closing: 

(i) bank statements; 

(ii) brokerage statements and other statements of securities holdings; 

(iii) certificates of deposit, tax assessments, and appraisal reports issued by independent third 

parties. 

2. Liabilities: A consumer report issued within 90 days of the closing from at least one of Equifax, 

Experian or TransUnion. 

C. In regard to whether an Investor that is an entity is an Accredited Investor on the basis of total assets: 

1. Assets: Any of the following documents dated within 90 days of the closing: 

(i) bank statements; 

(ii) brokerage statements and other statements of securities holdings; 

(iii) certificates of deposit, tax assessments, and appraisal reports issued by independent third 

parties. 
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Appendix A-2 

• CERTIFICATION OF ACCREDITED INVESTOR QUALIFICATION 

•  
The undersigned understands that this certificate will be relied upon by Newstar 17 Sweetwater Springs, DST (the 

“Trust”) in determining the status of the person identified below as an “accredited investor.”  The undersigned 

understands that no sale of securities will be made to such person unless such person is an “accredited investor” as 

that term is defined in Rule 501 under the Securities Act of 1933, as amended (the “Securities Act”).  The undersigned 

understands that the Trust intends to rely on Rule 506(c) of the Securities Act as a safe harbor from the registration 

requirements under the Securities Act. 

The undersigned hereby certifies as follows: 

1. [The undersigned is authorized to sign this Certificate on behalf of my firm and that] [the undersigned 

is]/[the undersigned’s firm is] one of the following (please check one): 

a registered broker-dealer as that term is defined under the Securities Exchange Act of 1934, as 

amended; or 

an SEC-registered investment adviser, registered under the Investment Advisers Act of 1940, as 

amended; or 

an attorney licensed in the United States; or 

a certified public accountant. 

2. The undersigned has taken all reasonable steps necessary to verify that the following investor (the 

“Investor”) is an “accredited investor” as that term is defined in Rule 501(a) under the Securities Act. 

Investor Name:  __________________________________________________________ 

Investor Address:  ________________________________________________________ 

3. When determining the reasonableness of the steps undertaken to verify that the person identified in 

paragraph (2) above is an accredited investor, the undersigned considered a number of factors, including: 

(i) the nature of the person and the type of accredited investor that such person claims to be; (ii) the amount 

and type of information that the undersigned has about such person; and (iii) the nature of the offering, such 

as the manner in which such person was solicited to participate in the offering, and the terms of the 

offering, such as a minimum investment amount. 

4. The undersigned’s performance of reasonable steps to verify accredited investor status  included 

verification of the following documents (collectively, as applicable, the “Supporting Documents”):   

• For verification based on income:  (i) obtaining any IRS form issued to the Investor (an “Income 

Verification Form”) that reports income, including but not limited to Form W-2 (Wage and Tax 

Statement), Form 1099 (report of various types of income),  Schedule K-1 of Form 1065 (Partner’s 

Share of Income, Deduction, Credits, etc.) and a copy of a filed Form 1040 (“U.S. Individual Income 

Tax Return”) for each of the two most recent years, (ii) verifying the authenticity of any Income 

Verification Form with the issuer thereof, and (iii) receiving a written representation from the 

Investor that it has a reasonable expectation of reaching the income level necessary to qualify as an 

accredited investor during the current year and, in the case of an Investor whose income is based on 

joint income with that Investor’s spouse, obtaining such Income Verification Form for each of the 

two most recent years in regard to, and obtaining written representations from, both the Investor and 

the spouse. 
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• For verification based on the basis of net worth: (i) with respect to assets, obtaining any of the 

following documentation for each of the prior three months:  bank statements, brokerage statements 

and other statements of securities holdings, certificates of deposit, tax assessments and appraisal 

reports issued by independent third parties, (ii) with respect to liabilities, obtaining a consumer/credit 

report from at least one of the nationwide consumer reporting agencies within three business days of 

the date on which the Investor’s accredited investor status is determined (each such document under 

items (i) and (ii) being a “Net Worth Verification Form”), (iii) verifying the authenticity of any Net 

Worth Verification Form with the issuer thereof, and (iv) receiving a written representation from the 

Investor that all liabilities necessary to make the determination of net worth have been disclosed and, 

in the case of an Investor whose net worth is based on joint net worth with that Investor’s spouse, 

receiving such written representation from the both the Investor and the spouse.   

5. The statements contained in this Certificate are based upon the undersigned’s familiarity with the 

documentation obtained and actions taken by the undersigned to verify accredited investor status. While the 

undersigned is not aware of any facts that would lead it to believe that either the Supporting Documents are 

incomplete or inaccurate, the undersigned makes no affirmative representation as to their completeness or 

accuracy. 

6. The undersigned will retain adequate records that document the steps taken to verify that the above-

identified person is an accredited investor. 

7. The undersigned knows of no facts, circumstances or events that are contrary to or inconsistent with the 

statements contained in this Certificate.  

8. The undersigned will notify the Trust if anything in this Certificate ceases to be true prior to the Trust 

accepting the Investor’s investment. 

9. The undersigned agrees to indemnify and hold them harmless the Trust, the Sponsor, the Trustees and each 

of their owners, officers, members, managers, and affiliates from any and all liability that they may incur as 

a result of the undersigned’s failure to perform reasonable steps as provided above to verify accredited 

investor status. 

10. The undersigned agrees to indemnify the Trust and its affiliates and hold them harmless from any liability 

that they may incur as a result of (a) undersigned’s failure to perform reasonable steps as provided above to 

verify accredited investor status, or (b) this Certificate being untrue in any respect. 

11. The undersigned confirms that (a) a copy of this Certificate has been furnished to the Trust; (b) all 

Supporting Documents will be made available to the Trust upon written request; and (c) the undersigned 

will retain the supporting documentation for a period of six (6) years from the date set forth below. 

12. The undersigned acknowledges that this Certificate and any Supporting Documents may be furnished to 

government agencies, offices or bodies upon their request. 

By signing this Certificate, the undersigned affirms that the above statements are accurate. 

IN WITNESS WHEREOF, the undersigned has executed and delivered this Certificate on the date set forth below. 

 

Dated: ________________, 20___ 

Signature:   

 

Name:     

    

Name of Law Firm, Accounting Firm, Broker Dealer or Investment Adviser (if applicable)  



 

NewStar 17 Sweetwater Springs, DST 

EXHIBIT B 

EXHIBIT B 

Trust Agreement 

[attached] 
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AMENDED AND RESTATED TRUST AGREEMENT 

OF 

NEWSTAR 17 SWEETWATER SPRINGS, DST 

A DELAWARE STATUTORY TRUST 

This AMENDED AND RESTATED TRUST AGREEMENT of NewStar 17 Sweetwater 

Springs, DST, a Delaware statutory trust (the “Trust”) dated as of February 6, 2026, is made 

between NewStar 17 Sweetwater Springs Depositor, LLC, a Delaware limited liability company 

(the “Depositor”), Sorensen Entity Services LLC, a Delaware limited liability company, as the 

Delaware trustee and independent trustee (the “Delaware Trustee”), and NE Sweetwater Springs 

Manager, LLC, a Delaware limited liability company, as co-trustee (the “Administrative 

Trustee,” and together with the Delaware Trustee, the “Trustees”), and any other person who 

subsequently signs this agreement (the “Trust Agreement”) and becomes a party to it.  

WHEREAS, the Depositor and the Trustees formed the Trust as a “statutory trust” 

pursuant to and in accordance with the Delaware Statutory Trust Act (Title 12, Chapter 38 §3801 

et. seq.), as amended from time to time (the “Act”) by filing the Certificate of Trust with the 

Delaware Secretary of State on December 11, 2025, and intend that this Trust Agreement 

constitute the “governing instrument” of the Trust (as such term is defined in Section 3801(c) of 

the Act); 

WHEREAS, the Depositor and the Trustees entered into that certain Trust Agreement of 

NewStar 17 Sweetwater Springs, DST, dated as of December 11, 2025 (the “Original Trust 

Agreement”); 

WHEREAS, the Depositor initially owns one hundred percent (100%) of the Interests in 

the Trust;  

 WHEREAS, the Administrative Trustee, on behalf of the Trust, will acquire the real estate 

comprised of the real property commonly known as “Sweetwater Springs”, together with the 

respective right, title and interest in and to all buildings, improvements, structures and fixtures 

comprising such community, located at 1510 and 1540 Duluth Highway, Lawrenceville, Georgia 

30043 (the “Real Estate”); 

 

WHEREAS, the Real Estate will be subject to the Master Lease as hereinafter defined; 

WHEREAS, the Real Estate will be subject to the Loan (as hereinafter defined); and 

WHEREAS, it is anticipated that certain Persons will purchase from the Trust up to one 

hundred percent (100%) of its Interests in exchange for payment of money and become Investors 

(as such terms are defined herein) pursuant to a private placement of Interests, and such proceeds 

shall be used by the Administrative Trustee to replace the interest of the Depositor and for payment 

of expenses and fees pursuant to the offering (the “Offering”) as set forth in the Private Placement 

Memorandum. 

WHEREAS, in anticipation of the issuance of the Private Placement Memorandum, the 

Depositor and the Trustees have determined that it is advisable to amend and restate in its entirety 

the Original Trust Agreement.  
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NOW, THEREFORE, in consideration of the premises and the mutual agreements herein 

contained and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

For all purposes of this Trust Agreement, the capitalized terms set forth below shall have 

the following meanings: 

“Act” shall have the meaning set forth in the recitals of this Trust Agreement.   

“Administrative Trustee” shall have the meaning set forth in the Preamble of this Trust 

Agreement.  

“Affiliate” shall mean, with respect to any specified Person, any other Person owning 

beneficially, directly or indirectly, any ownership interest in such specified Person or directly or 

indirectly controlling or controlled by or under direct or indirect common control with such 

specified Person. 

“Cause” shall have the meaning set forth Section 10.01 of this Trust Agreement.   

“Certificate of Trust” shall have the meaning set forth Section 2.04 of this Trust 

Agreement. 

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time. 

“Control” shall mean (whether capitalized or not), with respect to any specified Person, 

the power to direct the management and policies of such Person, directly or indirectly, whether 

through the ownership of voting securities, by contract or otherwise; and the terms “controlling” 

and “controlled” shall have meanings correlative to the foregoing. Without limiting the generality 

of the foregoing, a Person shall be deemed to Control any other Person in which it owns, directly 

or indirectly, more than fifty percent (50%) of the ownership interests. 

“Delaware Trustee” shall have the meaning set forth in the Preamble of this Trust 

Agreement. 

“Depositor” shall have the meaning set forth in the Preamble of this Trust Agreement. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended 

from time to time. 

“Indemnified Costs” shall have the meaning set forth Article VIII of this Trust Agreement. 

“Interest” shall mean, with respect to an Investor, such Investor’s beneficial ownership 

interest in the Trust Property, which is reflected on Exhibit A attached hereto and made a part 

hereof. All Interests shall be of a single class. 
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“Investor(s)” shall mean the Depositor to the extent it retains an Interest, each holder of 

an Interest and each of their successors in interest as beneficiaries of the Trust pursuant to Article 

III. 

 

“LLC” shall have the meaning set forth Section 9.03(a) of this Trust Agreement.   

“LLC Agreement” shall have the meaning set forth Section 9.03(a) of this Trust 

Agreement. 

“Lender” shall mean Newpoint Real Estate Capital LLC, a Michigan limited liability 

company, and its successors and assigns with respect to the Loan pursuant to the Freddie Mac 

Capital Markets Execution Program.  

“Loan” shall mean the loan from Lender in the approximate original amount of 

$17,600,000, as evidenced and secured by the Loan Documents.  

“Loan Documents” shall mean any and all documents evidencing or securing the Loan or 

any assumptions thereof including, without limitation, any loan agreement, promissory note, 

mortgage, assignment of leases and rents, indemnity agreement, guaranty certificate, escrow 

agreement, consent or subordination agreement or the functional equivalent of any of the 

aforementioned, and any and all other documents related to the Loan. 

“Majority” shall mean at least fifty-one percent (51%). 

“Majority Appointment” shall have the meaning set forth Section 10.02 of this Trust 

Agreement. 

“Master Lease” shall mean that certain Master Lease between the Administrative Trustee 

on behalf of the Trust, as landlord, and the Master Tenant, as tenant, with respect to the Real Estate. 

“Master Tenant” shall mean NE Sweetwater Springs Leaseco, LLC, a Delaware limited 

liability company. 

“Notices” shall have the meaning set forth Section 11.02 of this Trust Agreement. 

“Offering” shall have the meaning set forth in the recitals of this Trust Agreement. 

“Original Trust Agreement” shall have the meaning set forth in the recitals of this Trust 

Agreement. 

“Percentage” shall mean, with respect to a particular Investor, the percentage beneficial 

ownership interest of such Investor in the Trust Property as reflected on Exhibit A attached hereto 

and made a part hereof (including any updates of Exhibit A to reflect transfers of Interests that 

satisfy the provisions of Article III) and the rights, obligations, benefits and burdens associated 

with such beneficial ownership interest. 

“Person” shall mean a natural person, estate, corporation, limited partnership, general 

partnership, limited liability company, joint stock company, joint venture, association, company, 
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trust, bank trust company, land trust, business trust, statutory trust or other organization, whether 

or not a legal entity, and a government or agency or political subdivision thereof. 

“Plan Asset Rules” shall mean 29 Code of Federal Regulations Section 2510.3-101, as 

amended from time to time. 

“Private Placement Memorandum” shall mean the memorandum and related documents 

distributed to the prospective Investors that provides such persons with information relating to an 

investment in the Interests. 

“Real Estate” shall have the meaning set forth in the recitals of this Trust Agreement. 

“Real Estate Agreement” shall mean that certain Purchase and Sale Agreement and Joint 

Escrow Instructions, dated as of November 26, 2025, by and between Sweetwater Landing, LLC, 

a Georgia limited liability company and Sweetwater Landing 2, LLC, a Georgia limited liability 

company, together as seller, and the Trust (as successor-in-interest by assignment to NewStar 

Exchange III, LLC), as buyer, and all amendments and supplements thereto. 

“Regulations” shall mean U.S. Treasury Regulations promulgated under the Code. 

“Section” shall mean a section in this Trust Agreement, unless otherwise modified. 

“Special Purpose Entity” shall mean an entity, whose organizational documents contain 

restrictions on its activities and impose requirements intended to preserve such entity’s 

separateness that are substantially identical to the special purpose provisions set forth on Schedule 

2 of this Trust Agreement.  

“Transaction Documents” shall mean the Trust Agreement, Real Estate Agreement, the 

Master Lease and Loan Documents. 

“Trust” shall have the meaning set forth in the Preamble of this Trust Agreement. 

“Trust Agreement” shall have the meaning set forth in the Preamble of this Trust 

Agreement. 

“Trust Property” shall mean all right, title and interest of the Trust in and to any property 

contributed to the Trust, the Administrative Trustee on behalf of the Trust, by the Investors or 

otherwise owned by the Trust or the Administrative Trustee on behalf of the Trust, including the 

Real Estate. 

“Trustee Indemnified Party” or “Trustee Indemnified Parties” shall have the meaning 

set forth Article VIII of this Trust Agreement. 

“Trustees” shall have the meaning set forth in the Preamble of this Agreement. 
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ARTICLE II 

FORMATION OF TRUST 

2.01 Name. The Trust continued hereby shall be known as NewStar 17 Sweetwater 

Springs, DST. 

2.02 Registered Office and Agent; Principal Place of Business. The principal place of 

business of the Trust shall be at such place as the Administrative Trustee shall designate from time 

to time by notice to the Investors, which need not be in the State of Delaware. The initial principal 

place of business of the Trust shall be 3280 Peachtree Road NE, Suite 2640, Atlanta, Georgia 

30305. 

2.03 Purposes. The purposes of the Trust are to engage in the following activities, 

undertaken in each case in a manner consistent with Section 3805(f) of the Act, Treasury 

Regulation Section 301.7701-4(a) and this Agreement: (i) to acquire, or to have the Administrative 

Trustee acquire on behalf of the Trust, and own the Real Estate and any related personal property; 

(ii) to enter into or assume and comply with the terms of and to perform its obligations under the 

Master Lease, the Loan Documents and the other Transaction Documents; (iii) to conserve, 

protect, manage and dispose of the Real Estate; and (iv) to take such other actions as the Trustees 

deem necessary or advisable to carry out the foregoing. The Trust shall, in a manner consistent 

with Section 3805(f) of the Act, Treasury Regulation Section 301.7701-4(a) and this Agreement, 

hold the Trust Property for investment purposes and only engage in activities which are customary 

services in connection with the maintenance and repair of the Real Estate. Neither the Trustees, 

Investors, nor their agents shall provide services: (a) that are not “customary services” within the 

meaning of Revenue Ruling 75-374, 1975-2 C.B. 261; (b) the payment for which would not qualify 

as “rents from real property” within the meaning of Code Section 512(b)(3)(A)(i) and the 

Regulations thereunder; or (c) the payment for which would not qualify as “rents from real 

property” within the meaning of Code Sections 856(c)(2)(C) and 856(c)(3)(A) and the Regulations 

thereunder. The Trust shall not conduct business other than as specifically set forth in this Section 

2.03. 

2.04 Declaration of Trust by Trustees. The Trustees hereby declare that they will hold 

the Trust Property upon the terms and conditions herein for the benefit of the Investors, subject to 

the obligations of the Trust under the Master Lease, the Loan Documents and other Transaction 

Documents. It is the intention of the parties hereto that the Trust constitute a “statutory trust” under 

Chapter 38 of Title 12 of the Delaware Code. In accordance with the Original Trust Agreement, 

the Trustees caused the filing of a Certificate of Trust (the “Certificate of Trust”) with the 

Secretary of State of the State of Delaware (the “Secretary of State”) pursuant to Section 3810 of 

Title 12 of the Act. It is the intention of the parties hereto that the Trust shall not constitute an 

agency, partnership, corporation, association or a business trust for federal income tax purposes. 

Instead, each Investor shall be treated for federal income tax purposes as if it holds a direct 

ownership interest in the Trust Property. Each Investor agrees to report its interest in the Trust in 

a manner consistent with the foregoing and otherwise not to take any action that would be 

inconsistent with the foregoing. 
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2.05 Limitations on Certain Activities. 

(a) This Section 2.05 is being adopted in order to comply with certain provisions of 

the Loan Documents necessary to qualify the Trust as a “special purpose entity” and accordingly 

is enforceable against the Trust and the Trustees solely by the Lender pursuant to Section 12.10 

of this Trust Agreement. 

(b) Notwithstanding any other provision of this Trust Agreement, so long as any 

portion of the Loan remains outstanding, the Administrative Trustee also shall cause the Trust to, 

and the Trust shall comply with, the covenants set forth in Schedule 2. 

2.06 Operative Timing Related to Certain Provisions of this Trust Agreement. 

Notwithstanding anything else in this Trust Agreement to the contrary, the following sections of 

this Trust Agreement shall be of no force or effect until the admission of the first Investor (other 

than the Depositor) to the Trust pursuant to the Private Placement Memorandum, at which time 

they shall become fully operative: (i) Section 6.02(b); (ii) Section 7.03; (iii) Section 7.06 (solely 

to the extent it refers to Section 7.03); (iv) Section 9.02; (v) Section 9.03; and (vi) Section 11.09 

(solely with respect to the clause limiting amendments that would “vary the investment” of the 

Investors). 

ARTICLE III 

INITIAL OWNERSHIP OF INTERESTS AND REDEMPTION OF DEPOSITOR; 

SUBSEQUENT TRANSFER AND ENCUMBRANCE OF INTERESTS 

3.01 Issuance of Interests Pursuant to Offering. In connection with the issuance of 

Interests to Investors pursuant to the securities offering for the Interests as set forth in the Private 

Placement Memorandum, the Trust will redeem Interests from the Depositor in exchange for the 

net cash proceeds arising from such issuance. 

3.02 Restrictions on Transfer. No Interest, or any portion thereof, acquired by any 

Investor other than the Depositor, may be assigned, pledged, encumbered or transferred without 

the prior consent of the Administrative Trustee (each a “Proposed Interest Transfer”). The 

Administrative Trustee’s consent to each Proposed Interest Transfer is subject to sole discretion 

of the Administrative Trustee, including, but not limited to, the satisfaction of the following as 

determined in the sole discretion of the Administrative Trustee: 

(a) That such Proposed Interest Transfer complies with all applicable securities laws; 

(b) That such Proposed Interest Transfer complies with all transfer restrictions and 

requirements set forth in the Loan Documents and does not itself or in combination with any other 

prior interest transfer or Proposed Interest Transfer constitute an event of default under the Loan 

Documents; 

(c) That such Proposed Interest Transfer would not result in the Trust having to register 

as an investment company or require the Trust or any Trustee to register as an investment advisor 

under the Investment Company Act of 1940, as amended; 
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(d) That such Proposed Interest Transfer does not cause the Trust Property to become 

“plan assets” (as defined in the Plan Asset Rules) subject to the fiduciary standards of Part 4 of 

Subtitle B of Tile I of ERISA and Code Section 4975; 

(e) That the transferor and transferee(s) in such Proposed Interest Transfer shall have 

executed documents to effectuate such transfer that are satisfactory to the Administrative Trustee, 

including that the Transferee(s) shall have executed a written acceptance and adoption of this Trust 

Agreement; and 

(f) That all expenses of such Proposed Interest Transfer shall have been paid by the 

transferor or the transferee in such proportion as they shall agree. 

ARTICLE IV 

DISTRIBUTIONS 

4.01 Payments From Trust Property Only. Except as determined by the Administrative 

Trustee in its sole discretion and as is consistent with the status of the Trust described in Section 

5.01, all payments to be made by the Trustees under this Trust Agreement shall be from the Trust 

Property. 

4.02 Distributions in General. The Administrative Trustee shall distribute all available 

cash as determined pursuant to Section 4.01 to the Investors in accordance with their Percentages 

on a monthly basis, after paying or reimbursing the Trustees for any fees or expenses paid by the 

Trustees on behalf of the Trust, paying debt service and related expenses under the Loan 

Documents and retaining such additional amounts as are necessary to pay anticipated ordinary 

current and future Trust expenses (“Reserves”). Amounts of cash retained pursuant to this 

paragraph shall only be invested in short-term obligations of (or guaranteed by) the United States, 

or any agency or instrumentality thereof and in certificates of deposit or interest-bearing bank 

accounts of any bank or trust company having a minimum stated capital and surplus of Fifty 

Million and no/100 Dollars ($50,000,000.00). All such obligations must mature prior to the next 

distribution date, and be held to maturity. All amounts distributable to the Investors pursuant to 

this Trust Agreement shall be paid by check or in immediately available funds by transfer to a 

banking institution with bank wire transfer facilities for the account of such Investor, as instructed 

from time to time by such Investor. 

ARTICLE V 

RIGHTS, OBLIGATIONS AND REPRESENTATIONS OF INVESTORS 

5.01 Status of Relationship. 

(a) This Trust Agreement shall not be interpreted to impose a partnership or 

joint venture relationship on the Investors either in law or in equity. Accordingly, no Investor shall 

have any liability for the debts or obligations incurred by any other Investor, with respect to the 

Trust Property, or otherwise, and no Investor shall have any authority, other than as specifically 

provided herein, to act on behalf of any other Investor or to impose any obligation with respect to 

the Trust Property. 
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(b) For so long as the Depositor is the sole owner of Interests in the Trust, the 

rights of the Depositor with respect to any Trust Property held during such time will be such that 

the Trust will be characterized during such time as a “business entity” within the meaning of 

Regulation Section 301.7701-3. 

(c) At such time as there is more than one (1) owner (other than the Depositor) 

of Interests in the Trust, it shall not constitute a business entity for federal income tax purposes, 

but shall instead constitute an investment trust pursuant to Regulation Section 301.7701-4(c); and 

a Grantor Trust under Subpart E of Part 1, Subchapter J of the Code (Code Sections 671 and 

following). 

5.02 No Legal Title to Trust Property in the Investors, Etc. Legal title to the Trust 

Property, including the Real Estate, shall be held by the Administrative Trustee on behalf of the 

Trust, and the Investors shall not have legal title to the Trust Property. Neither the bankruptcy, 

death or other incapacity of any Investor nor the transfer, by operation of law or otherwise, of any 

right, title or interest of the Investors in and to the Trust Property or hereunder shall terminate this 

Trust Agreement. Except as expressly set forth herein, Investors shall not be liable for any 

liabilities or obligations of the Trust or the Trustees or for the performance of the Trust Agreement.  

5.03 Sale of Trust Property by Trustees Is Binding. Any sale or other conveyance of the 

Trust Property or any part thereof by the Administrative Trustee made pursuant to the terms of this 

Trust Agreement shall bind the Investors and be effective to transfer or convey all rights, title and 

interest of the Trust, the Trustees, and the Investors in and to the Trust Property. 

5.04 No In-Kind Distributions; Waiver of Partition; Nature of Interest. To the fullest 

extent permitted by law, and consistent with Section 3805 of the Act, each Investor and any 

additional Investor admitted to the Trust shall not have, and hereby completely and irrevocably 

waives, any and all power or right: (a) to cause any of the assets held by the Trust to be partitioned 

or divided or to demand or receive an in-kind distribution of the Trust Property; (b) to cause the 

appointment of a receiver for all or any portion of the Trust Property; (c) to compel any sale of all 

or any portion of the assets held by the Trust pursuant to any applicable law; or (d) to file a 

complaint or to institute any proceeding at law or in equity to cause the bankruptcy, dissolution, 

liquidation, winding up or termination of the Trust. No Investor shall have any interest in any 

specific assets held by the Trust, and no Investor shall have the status of a creditor with respect to 

any distribution pursuant to Section 4.02 hereof. An Investor’s sole right with respect to the Trust 

shall be limited to the right to receive distributions as provided under Section 4.02.  Each Investor’s 

Interest in the Trust is personal property.  

5.05 Role of Investors. For the avoidance of doubt, except solely as provided in Article 

X with respect to the appointment of a successor trustee, Investors shall have no right to make 

decisions for or to operate or manage the Trust, it being understood and agreed that all authority 

with respect to the Trust, other than as expressly set forth in this Section 5.05, shall be vested in 

the Trustees as provided in this Trust Agreement.  

5.06 Subordination to Loan Documents. While the Loan Documents remain in effect, 

any and all rights of the Investors pursuant to the terms of this Trust Agreement are subordinate to 

the rights of the Lender under the Loan Documents.  
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5.07 Representations, Warranties and Acknowledgments of Investors. Each Investor, by 

executing a counterpart signature page to this Trust Agreement, represents, warrants and 

acknowledges to the Trust and to the Trustees as follows: 

(a) the execution, delivery and performance of this Trust Agreement (i) has 

been duly authorized by such Investor, (ii) does not require such Investor to obtain any consent or 

approval that has not been obtained and (iii) does not contravene or result in a default under (A) any 

provision of any law or regulation applicable to such Investor, (B) the governing documents of 

such Investor or (C) any agreement or instrument to which such Investor is a party or by which 

such Investor is bound. 

(b) that this Trust Agreement is valid, binding and enforceable against such 

Investor in accordance with its terms. 

(c) that such Investor is (i) a citizen or resident of the United States (including 

certain former citizens and former long-term residents), (ii) a corporation (or other entity taxable 

as a corporation for United States federal income tax purposes) created or organized in or under 

the laws of the United States or of any political subdivision thereof, (iii) an estate, the income of 

which is subject to United States federal income taxation regardless of the source of such income 

or (iv) a trust, if (A) the administration of the trust is subject to the primary supervision of a United 

States court and the trust has one or more United States persons with authority to control all 

substantial decisions or (B) the trust has a valid election in effect under applicable Treasury 

Regulations to be treated as a United States person. 

(d) that such Investor acknowledges and accepts the power, authority and 

duties vested in the Trustees pursuant to this Trust Agreement, and the limitations on the duties of 

the Trustees to the Investors set forth in this Trust Agreement, including but not limited to the 

limitations set forth in Section 2.05 and Section 6.02 of this Trust Agreement. 

ARTICLE VI 

TRUSTEES IN GENERAL 

6.01 Acceptance of Trust and Duties. The Trustees accept the Trust hereby created and 

agree to perform their duties as so provided, including receiving and disbursing all money received 

by them constituting part of the Trust Property, subject to the Loan Documents, Master Lease and 

other relevant agreements. 

6.02 Limitation on Fiduciary Duties of Trustees. Consistent with Sections 3803(b) and 

3806(c)(2) of the Act, to the fullest extent permitted by law, the duties and liabilities of the Trustees 

to the Trust and the Investors pursuant to this Trust Agreement are expressly limited as follows: 

(a) The Trustees shall not be individually answerable or accountable for their 

omissions or actions on behalf of the Trust, except: (i) for their own willful misconduct or gross 

negligence, (ii) for the inaccuracy of any of their representations or warranties contained in Section 

6.05 hereof, (iii) for their failure to comply with Section 7.03, (iv) for their own income taxes 

based on fees, commissions or compensation received as a trustee, or (v) for the failure to use 

ordinary care to disburse money received by them in accordance with the terms hereof. 
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(b) The Investors hereby acknowledge and agree that the Trustees and their 

Affiliates engage in business activities other than acting as Trustees hereunder, and each Investor 

hereby waives any claim or cause of action against any Trustee as result of any potential or actual 

conflict of interest arising as a result of any such business activity on the part of the Trustees or 

their Affiliates. Such business activities include, but are not limited to, the Trustees or their 

Affiliates: (i) receiving fees related to the acquisition of the Trust Property, (ii) acting as Master 

Tenant with respect to the Trust Property; (iii) owning an interest in and receiving distributions of 

income from the Trust Property, (iv) engaging directly or indirectly in business activities that may 

relate to the Trust Property, (v) acquiring, or sponsoring the acquisition of interests by investors 

in, parcels of real property that may compete with the Trust Property, and (vi) undertaking 

obligations (including obligations as trustees) to entities other than the Trust. 

6.03 Not Acting in Individual Capacity. Except as otherwise provided in this Article VI 

and pursuant to Section 3803(b) of the Act, the Trustees act solely as Trustees hereunder and not 

in their individual capacity, and all Persons other than the Investors having any claim against the 

Trustees by reason of the transactions contemplated hereby shall look only to the Trust Property 

for payment or satisfaction thereof, but subject to the liens and other obligations pursuant to the 

Loan Documents. 

6.04 Authority of Trustees. The Trustees shall manage, control, dispose of or otherwise 

deal with the Trust Property consistent with their duties to conserve and protect the Trust Property, 

subject to any restrictions required by the Loan Documents, or otherwise provided in this Trust 

Agreement. 

6.05 Representations or Warranties as to Real Estate or Documents. The Trustees make 

no representation or warranty as to (i) the title, value, condition or operation of the Real Estate, 

and (ii) the validity or enforceability of any Transaction Document or as to the correctness of any 

statement contained in any thereof, except as expressly made by the Trustees in their individual 

capacities. The Trustees represent and warrant to the Investors that this Trust Agreement has been 

authorized, executed and delivered by each Trustee respectively. 

6.06 Reliance. The Trustees shall not be liable to anyone for relying on any signature, 

instrument, notice, resolution, request, consent, order, certificate, report, opinion, bond or other 

document or paper believed by them to be genuine and signed by the proper parties. The Trustees 

may accept a copy of a resolution of the board of directors or other governing body of any corporate 

party, certified by the secretary or a senior officer thereof, as conclusive evidence that such 

resolution has been duly adopted by such body and that the same is in full force and effect. As to 

any fact or matter, the manner of ascertainment of which is not specifically prescribed herein, the 

Trustees may for all purposes hereof rely on an officer’s certificate of the relevant Person (if not 

an individual) as to such fact or matter, and such certificate shall constitute full protection to the 

Trustees for any action taken, suffered or omitted by it in good faith in reliance thereon. 

6.07 Advice of Counsel. In the administration and interpretation of the Trust, the 

Trustees may perform any of their powers and duties, directly or through agents or attorneys and 

may consult with counsel, accountants and other skilled Persons selected and employed by them. 

The Trustees shall not be liable for anything done or omitted in good faith in accordance with the 
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advice or opinion within the scope of competence of any such counsel, accountant or other skilled 

Persons selected with due care. 

6.08 Compensation. The Delaware Trustee shall receive as compensation for its services 

an initial fee, monthly fees and document execution fees as agreed to by the Trustees in a separate 

agreement. The Administrative Trustee shall serve without compensation for services solely as the 

Administrative Trustee, however, the Administrative Trustee will be compensated for its duties as 

Manager, as described herein. The Trustees shall be entitled to be reimbursed for their reasonable 

expenses related to the performance of their duties. 

ARTICLE VII 

DUTIES OF TRUSTEES 

7.01 Duties of the Trustees in General. 

(a) The Trustees shall only have the duties and obligations expressly provided 

in this Trust Agreement. Except to the extent specifically provided in Section 7.01(b), to the 

effect that specific duties and obligations are those of the Delaware Trustee, and notwithstanding 

any other provision of this Trust Agreement, all the duties and obligations of the Trustees or of 

any of them under this Agreement shall be solely the duties and obligations of the Administrative 

Trustee. 

(b) The Delaware Trustee is appointed to serve as (1) the Delaware trustee of 

the Trust in the State of Delaware for the purpose of satisfying the requirement of Section 

3807(a) of the Act that the Trust have at least one trustee with a principal place of business in 

Delaware and (2) as a trustee of the Trust for the purpose of satisfying the Lender’s requirement 

that the Trust have an independent trustee, and notwithstanding any provisions of this Trust 

Agreement, so long as any obligation evidenced or secured by any of the Loan Documents 

remains outstanding and not discharged in full and the lien of the Loan Documents has not been 

released, the Trust shall continue to be an entity with at least one independent trustee which shall 

meet the following criteria: a natural person, corporation or limited liability company who is not, 

and in the case of a corporation or limited liability company whose officers, directors, 

stockholders, members and managers are not, at the time of initial appointment as the 

independent trustee, and has not been at any time during the five years preceding such initial 

appointment, any of the following: (i) a stockholder, beneficial owner, director, manager, officer, 

trustee (other than in its capacity as a resident trustee as required by Section 3807 of the Act or 

as an independent trustee), employee, partner, member, attorney or counsel of the Trust, the 

Administrative Trustee, the Master Tenant or any of their Affiliates; (ii) a creditor, customer, 

supplier or other person who derives any of its purchases or revenues from its activities with the 

Trust, the Administrative Trustee, the Master Tenant or any of their Affiliates, other than a 

Person that is an independent trustee provided by a nationally-recognized company that provides 

professional independent trustees, directors and managers in the ordinary course of its business; 

(iii) a Person controlling or under common control with any Person excluded from serving as 

independent trustee under (i) or (ii) above; or (iv) a member of the immediate family by blood 

or marriage of any Person excluded from serving as independent trustee under (i) or (ii) above. 
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(c)   It is understood and agreed by the parties hereto that the Delaware Trustee 

shall have none of the duties or liabilities of the Administrative Trustee. The duties and 

obligations, and the authority, of the Delaware Trustee in its capacity as Delaware trustee of the 

Trust in the State of Delaware shall be limited to (i) accepting legal process served on the Trust 

in the State of Delaware, (ii) executing of any certificates required to be filed with the Delaware 

Secretary of State which the Delaware Trustee is required to execute under Section 3811 of the 

Act and (iii) any other duties specifically allocated to the Delaware Trustee as the Delaware 

trustee in this Trust Agreement. The duties and obligations, and the authority, of the Delaware 

Trustee in its capacity as independent trustee shall be limited to: consenting or not consenting to 

any proposed action of the Trust as provided in Schedule 2, Section (a)(vi) of this Trust 

Agreement. To the extent that, at law or in equity, the Delaware Trustee has duties (including 

fiduciary duties) and liabilities relating thereto to the Trust or the Investors, it is hereby 

understood and agreed by the other parties hereto that such duties and liabilities are replaced by 

the duties and liabilities of the Delaware Trustee expressly set forth in this Trust Agreement. To 

the fullest extent permitted by law, including Section 3806(c) of the Act, the Trustee, when acting 

in its capacity as independent trustee, shall consider only the interests of the Trust, including its 

creditors, in acting or voting on the matters provided in Schedule 2.  To the fullest extent 

permitted by law, including Section 3806(d) of the Act, except for duties to the Trust as set forth 

in the immediately preceding sentence the Trustee, in its capacity as independent trustee, shall 

not have any fiduciary duties to the Administrative Trustee, the Investors or any other Person 

bound by this Trust Agreement; provided, however, the foregoing shall not eliminate the implied 

contractual covenant of good faith and fair dealing. To the fullest extent permitted by law, 

including Section 3806(e), the Trustee, shall not be liable to the Trust, the Administrative 

Trustee, the Investors, or any other Person bound by this Trust Agreement for breach of contract 

or breach of duties (including fiduciary duties), unless the Trustee acted in bad faith or engaged 

in willful misconduct. 

(d) Except as provided in Section 7.01(b) above, the Administrative Trustee is 

hereby authorized and directed to enter into any agreement permitted or directed by this Trust 

Agreement without the consent or signature of the Delaware Trustee including, without 

limitation, the Master Lease, the Loan Documents and other Transaction Documents. The 

Delaware Trustee is authorized and directed to enter into such other documents and take such 

other actions as the Administrative Trustee shall specifically direct in written instructions 

delivered to the Delaware Trustee; provided, however, that the Delaware Trustee will take such 

action merely in a ministerial nondiscretionary capacity, as directed by the Administrative 

Trustee, and any such action shall not subject the Delaware Trustee to any liability, and provided 

further, however, that no Trustee shall be required to take any action if it shall determine, or shall 

be advised by counsel, that such action is likely to result in personal liability to such Trustee or 

is contrary to applicable law or any agreement to which such Trustee is a party. 

(e) The duties of the Administrative Trustee include holding bare legal title to 

the Real Estate on behalf of the Trust, for the benefit of the Trust, in a manner consistent with 

arrangements described in Treasury Regulation Section 301.7701-4(a).  For the avoidance of 

doubt, the Administrative Trustee shall not hold any beneficial ownership interest in the Real 

Estate for income tax purposes or for any other legal or equitable purpose, and expressly 

disclaims any ownership or other interest (legal, equitable or otherwise) in the Real Estate other 

than such interest in bare legal title to such property as set forth herein, it being understood and 
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agreed that all interests in the Real Estate not specifically ascribed herein to the Administrative 

Trustee are reserved to and held by the Trust.  The Administrative Trustee will have all necessary 

powers it is required to have under Georgia state law as holder of bare legal title of the Real 

Estate, including the power and the authority to execute documents with respect to the 

acquisition, financing, operation and conveyance of the Real Estate. 

(f) The Administrative Trustee has also been appointed hereunder to satisfy 

such legal or administrative requirements as may be necessary or prudent to carry out the duties 

of the Trust with respect to the Loan Documents and other Transaction Documents or any Trust 

Property to the extent that the Delaware Trustee is not required to do so under applicable law or 

this Agreement. Notwithstanding anything to the contrary in this Trust Agreement, so long as 

any portion of the Loan remains outstanding, the Administrative Trustee (or any replacement 

thereof) shall be required to comply with the special purpose entity requirements set forth in the 

Loan Documents.  

7.02 Actions of Administrative Trustee. The Administrative Trustee, without any further 

instruction or approval from any Person, is hereby authorized and directed to take (subject, 

however, in all respects, to Section 2.05) any and all necessary actions on behalf of the Trust, or 

to cause the Trust to take the same, to conserve and protect the Trust Property, including, but not 

limited to: 

(a) receiving the contribution of the Real Estate Agreement and acquiring, 

owning, conserving, protecting and selling the Real Estate; 

(b) entering into or assuming and complying with the terms of, and performing 

its obligations under the Master Lease, the Loan Documents and any other Transaction 

Documents; 

(c) conserving and maintaining the Real Estate in a manner consistent with the 

Trust’s obligations under the Master Lease;  

(d) collecting rents and making distributions in accordance with Article IV; 

(e) entering into any agreement for purposes of completing tax-free exchanges 

of real property with a Qualified Intermediary as defined in Section 1031 of the Code; 

(f) notifying the relevant parties of any default by them under the Transaction 

Documents; 

(g) solely to the extent necessitated by the bankruptcy or insolvency of the 

Master Tenant, renegotiating any existing leases or entering into a new lease(s) with respect to 

the Real Estate or negotiating or financing any debt secured by the Real Estate;  

(h) notifying the Lender of any default under this Trust Agreement; and 

(h) taking any action, which in the reasoned opinion of tax counsel to the Trust, 

should not have an adverse effect on the treatment of the Trust as an “investment trust” within 

the meaning of Regulations Section 301.7701-4(c). 
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7.03 Prohibited Actions. Notwithstanding any other provision in this Trust Agreement, 

the Trustees shall not take any of the following actions, if the effect would be that such action or 

actions would constitute a power under the Trust Agreement to “vary the investment of the 

certificate holders” as defined by Regulation Section 301.7701-4(c)(1): (a) reinvest any monies of 

the Trust, except in accordance with Section 4.02; (b) renegotiate the terms of the Loan, enter into 

new mortgage financing, renegotiate the Master Lease or enter into new leases, except in the case 

of the Master Tenant’s bankruptcy or insolvency, (c) make other than minor non-structural 

modifications to the Real Estate, other than as required by law, (d) accept any capital from the 

Investors or new investors except as provided in the Private Placement Memorandum, or (e) take 

any other action that, in the opinion of tax counsel to the Trust, should be expected to cause the 

Trust to be treated as a “business entity” for federal income tax purposes. 

7.04 Books and Records. The Administrative Trustee shall keep customary and 

appropriate books and records relating to the Trust and the Trust Property and shall certify reports 

regarding same to the Lender, if required by the Loan Documents. The Administrative Trustee 

shall maintain separate books and records for each Investor’s Interest and shall provide reports of 

income and expenses to each Investor as necessary for such Investor to prepare his/her income tax 

returns regarding the Trust Property. 

7.05 Furnishing of Documents. The Administrative Trustee will promptly furnish to the 

Lender those documents as required by the Loan Documents.   

7.06 Duty to Act. 

(a) The Trustees shall not be required to act or refrain from acting under this 

Trust Agreement (other than the actions prohibited in Section 7.03) if the Trustees reasonably 

determine, or have been advised by legal counsel, that such actions may result in personal 

liability, unless the Trustees are indemnified by the Investors, in a manner and form reasonably 

satisfactory to the Trustees, against any liability and costs (including reasonable legal fees and 

expenses) which may result from such actions. However, the Investors shall not be required to 

indemnify the Trustees with respect to any of the matters described in Section 6.02(a)(i) through 

6.02(a)(v). 

(b) The Delaware Trustee shall not have any duty (i) except as provided in 

Section 7.01(b), to file, record or deposit any document or to maintain any such filing, recording 

or deposit or to refile, rerecord or redeposit any such document, (ii) to obtain or maintain any 

insurance on the Real Estate, (iii) to maintain the Real Estate, (iv) to pay or discharge any tax 

levied against any part of the Trust Property, (v) to confirm, verify, investigate or inquire into 

the failure to receive any reports or financial statements from any person obligated under the 

Loan Documents to provide such reports or financial statements, or (vi) to inspect the Real Estate 

at any time or to ascertain or inquire as to the performance or observance of any of the covenants 

of any other Person under the Loan Documents. 
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ARTICLE VIII 

INDEMNIFICATION AND PAYMENT OF THE TRUSTEES 

The Administrative Trustee on behalf of the Trust agrees: (a) to reimburse the Trustees for 

all reasonable expenses (including reasonable fees and expenses of counsel and other 

professionals) incurred in connection with the performance of their duties under this Trust 

Agreement: (b) to the fullest extent permitted by law, to indemnify the Trustees, their owners, 

officers, directors, members, employees, agents and other Affiliates (collectively the “Trustee 

Indemnified Parties” and each a “Trustee Indemnified Party”) and hold the Trustee 

Indemnified Parties harmless, in their individual capacities, from and against, any and all 

liabilities, obligations, losses, damages, taxes, claims, actions, suits, costs, expenses and 

disbursements including reasonable legal fees and expenses which may be imposed on, incurred 

by or asserted at any time against them, in their individual capacities (and not indemnified against 

by other Persons) which relate to or arise out of the operation of the Trust (including the Trust 

Agreement and all transactions and documents contemplated thereby), or the Trust Property, or 

the Loan Documents (all such items collectively the “Indemnified Costs”), provided, however, 

that the Administrative Trustee on behalf of the Trust shall not be required to indemnify any 

Trustee Indemnified Party with respect to any of the matters described in Sections 6.02(a)(i) 

through 6.02(a)(v) to the extent any such section is adjudged (as provided in subsection (c) below) 

to apply to such Trustee Indemnified Party; and (c) to the fullest extent permitted by law, to 

advance to each such Trustee Indemnified Party the Indemnified Costs incurred by such Trustee 

Indemnified Party in defending any claim, demand, action, suit or proceeding arising out of the 

operation of the Trust (including the Trust Agreement and all transactions and documents 

contemplated thereby), the Trust Property or the Loan Documents, prior to the final disposition of 

such claim, demand, action, suit or proceeding, upon receipt by the Trust of an undertaking by or 

on behalf of such Trustee Indemnified Party, to repay such amount if a court of competent 

jurisdiction renders a final, nonappealable judgment that includes a specific finding of fact that 

such Trustee Indemnified Party is not entitled to indemnification pursuant to this Article VIII (i.e., 

because such court of competent jurisdiction specifically finds that any of Sections 6.02(a)(i) 

through 6.02(a)(v) apply to such Trustee Indemnified Party). The obligations of the Administrative 

Trustee on behalf of the Trust pursuant to this Article VIII shall survive the resignation or removal 

of any Trustee, the disposition of the Trust Property, the termination of the Trust (whether in 

accordance with Article IX or otherwise), or the amendment, supplement or restatement of this 

Trust Agreement. So long as any obligation evidenced or secured by the Loan Documents is 

outstanding, no indemnity payment from funds of the Administrative Trustee held for the benefit 

of the Trust (as distinct from funds held by the Administrative Trustee for its own account or from 

funds from other sources, such as insurance) of any indemnity pursuant to this Article VIII shall 

be payable from amounts allocable to the Lender pursuant to the Loan Documents. Any 

indemnification set forth in this Trust Agreement shall be fully subordinate to the Loan and to the 

fullest extent permitted by law, shall not constitute a claim against the Trust in the event its cash 

flow is insufficient to pay its obligations, nor shall it constitute a claim against any beneficial 

owner of an interest in the Trust.  
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ARTICLE IX 

TERMINATION OF TRUST AGREEMENT 

9.01 Termination in General. The Trust shall dissolve and wind up in accordance with 

Section 3808 of the Act and each Investor’s share of the Trust Property shall, subject to Article IV 

hereof, be distributed to the Investors, at the earlier of (a) December 31, 2076, or (b) the sale or 

other disposition of the Real Estate; provided, however, that no such dissolution or winding up 

will occur so long as any obligation evidenced or secured by any of the Loan Documents remains 

outstanding and not discharged in full, and provided further, however, that the Trust may be 

continued (and not dissolved) after a sale or other disposition of the Trust Property if the 

Administrative Trustee reasonably determines that such continuation is necessary to administer 

the distribution of the proceeds of such sale or disposition to the Investors, but only so long as is 

reasonably necessary to effectuate such distribution. 

9.02 Termination in Certain Circumstances. Notwithstanding Section 9.01, if (i) the 

Trust Property is in jeopardy of being foreclosed upon due to a default on the Loan or if there is 

otherwise an event of default under the Loan Documents beyond any applicable notice and cure 

period, (ii) the Trust Property or any portion thereof is subject to a casualty, condemnation or 

similar event, and upon any such event that is not adequately compensated for through insurance 

or otherwise, (iii) the Administrative Trustee on behalf of the Trust determines that the Investors 

are at risk of losing all or a substantial portion of their investment in the Interests, (iv) so long as 

any portion of the Loan remains outstanding, any event occurs that causes the Administrative 

Trustee to cease to be the Administrative Trustee of the Trust unless a replacement acceptable to 

Lender has been appointed, or (v) so long as any portion of the Loan remains outstanding, any 

event resulting in the dissolution, liquidation, winding up or termination of the Trust occurs other 

than in accordance with the terms and conditions of the Loan Documents, and the Administrative 

Trustee is prohibited from taking actions to cure or mitigate the events described in clauses (i), (ii) 

(iii), (iv) or (v) above by reason of the restrictions set forth in Section 7.03 hereof, the 

Administrative Trustee shall, in compliance with such conditions precedent and other requirements 

as may be set forth in the Loan Documents (if still in force) shall terminate the Trust and distribute 

the Trust Property to the Investors in the manner provided in Section 9.03. 

9.03 Distribution of Trust Property to Investors. 

 (a) If any obligation evidenced or secured by the Loan Documents remains 

outstanding and has not been satisfied in full at the time the Trust is to be terminated pursuant to 

Section 9.02, and if the Loan Documents prohibit a direct distribution of the Trust Property to the 

Investors as provided in Section 9.03(b)(ii), the Administrative Trustee shall, subject to the 

requirements set forth in the Loan Documents: (i) terminate the Trust in accordance with Section 

9.02 by converting it pursuant to Section 3821 of the Act into a Delaware limited liability 

company (an “LLC”), the operating agreement for which will be substantially similar in form to 

the LLC operating agreement set forth as Exhibit B attached hereto and made a part hereof, with 

such changes thereto as may be reasonably acceptable to Lender or as may be required to cause 

the LLC to comply with the requirements of the Loan Documents (the “LLC Agreement”) (or 

in lieu of such conversion, as determined in the sole discretion of the Administrative Trustee, by 

transferring or contributing the Trust Property to, or by merging the Trust into, such LLC), which 

LLC shall acquire, by operation of law, contract, or otherwise, the Trust Property subject to the 
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then-outstanding obligations of the Trust under the Loan Documents and the Master Lease, and 

which LLC shall assume, by operation of law, contract, or otherwise, the Trust’s obligations under 

the Loan Documents and the Master Lease, which assumption shall be evidenced by documents 

approved in writing by the Lender; (ii) effect the conversion or exchange of the Investors’ 

ownership interests in the Trust into equivalent membership interests in the LLC; (iii) cause the 

Administrative Trustee to be designated as the Manager (as such term is defined in the LLC 

Agreement) of the LLC and to execute all necessary documents, including the LLC Agreement 

on behalf of the members of the LLC; and (iv) take all other actions necessary to complete the 

termination and winding up of the Trust and the formation of the LLC in accordance with the Act 

and the Delaware Limited Liability Company Act. 

(b) If no obligation evidenced or secured by the Loan Documents remains 

outstanding and all such obligations have been satisfied in full at the time the Trust is to be 

terminated pursuant to Section 9.02, or if the Loan Documents do not prohibit a direct distribution 

of the Trust Property to the Investors, the Administrative Trustee may in its sole discretion 

terminate the Trust in accordance with Section 9.02 by either (i) following the procedure described 

in Section 9.03(a), i.e., converting the Trust to an LLC or (ii) dissolving and winding up the Trust 

in accordance with Section 3808 of the Act and distributing to the Investors, subject to Article IV 

hereof, each Investor’s share of the Trust Property. 

 (c) For federal income tax purposes, a conversion of the Trust to an LLC 

effectuated pursuant to the procedure described in Section 9.03(a) (including such procedure if 

effectuated pursuant to Section 9.03(b)) shall be characterized as: (1) a distribution of the Trust 

Property by the Trust to the Investors in termination of the Trust, followed by (2) a contribution 

by the Investors of the Trust Property to the LLC in exchange for membership interests in the 

LLC. 

9.04 Certificate of Cancellation. Upon the completion of winding up of the Trust, the 

Trustees shall cause a Certificate of Cancellation to be filed with the Delaware Secretary of State 

and thereupon the Trust and this Trust Agreement shall terminate. 

9.05 No Division. The Trust shall not file a certificate of division, adopt a plan of 

division, amend any of its organizational documents, or take, permit or consent to any other actions 

in order to divide the Trust into two or more entities pursuant to a plan of division.  

ARTICLE X 

SUCCESSOR TRUSTEES 

10.01 Resignation or Removal. A Trustee or any successor trustee may resign at any time 

by giving at least 60 days’ prior written to the Investors. Investors holding a Majority of the 

Interests may remove a Trustee for “Cause” (as defined in the following sentence) by written notice 

to such Trustee. Cause shall only result from the willful misconduct, fraud or gross negligence of 

the Trustee as determined by a final, nonappealable judgment of a court of competent jurisdiction. 

Notwithstanding the foregoing, (a) until the date on which all obligations of the Trust under the 

Loan Documents are indefeasibly and fully satisfied, the prior written consent of the Lender shall 

be required for the removal of the Administrative Trustee and the appointment of a replacement 

for the Administrative Trustee, and (b) the removal of the Administrative Trustee shall not be 
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effective without the prior written consent of the Administrative Trustee until the Administrative 

Trustee and each of its Affiliates have been fully removed from any guarantee and indemnity 

obligations they may have with respect to any Loan. The terms of this Section 10.1 are subject to 

the terms and conditions of the Loan Documents. 

10.02 Appointment of Successor Administrative Trustee. Notwithstanding anything 

herein to the contrary (but subject to the terms and conditions of the Loan Documents), no 

resignation or removal of a Trustee shall be effective until a successor trustee has been appointed 

and such successor trustee has accepted its responsibilities, all as hereinafter provided. In case of 

the resignation, death, liquidation or removal of a Trustee, the Investors may appoint a successor 

by a Majority in Interests by written instrument (a “Majority Appointment”). The Trust shall not 

be terminated solely due to the death, liquidation, resignation or removal of any Trustee. If a 

successor trustee shall not have been appointed within 60 days after the giving of such notice, a 

trustee or the Investors may apply to any court of competent jurisdiction in the United States to 

appoint a successor trustee to act until such time, if any, as a Majority Appointment shall have 

occurred. Any successor so appointed by such court shall immediately and without further act be 

superseded by any successor appointed by Majority Appointment within one year from the date of 

the appointment by such court. Any successor, however appointed, shall execute and deliver to its 

predecessor trustee (the Delaware Trustee, Administrative Trustee or a successor trustee, as the 

case may be) an instrument accepting such appointment, and thereupon such successor, without 

further act, shall become vested with all the estates, properties, rights, powers, duties and trusts of 

the predecessor trustee with like effect as if originally named a Delaware Trustee or Administrative 

Trustee herein; but upon the written request of such successor, such predecessor shall execute and 

deliver an instrument transferring to such successor all the estates, properties, rights, powers, duties 

and trusts of such predecessor, and such predecessor shall duly assign, transfer, deliver and pay 

over to such successor all monies or other property then held by such predecessor upon the trusts 

herein expressed. Any right of the Investors against the predecessor Trustee, in its, his or her 

individual capacity, shall not be prejudiced by the appointment of any successor trustee and shall 

survive the termination of the trusts created hereby.  

10.03 Successor Delaware Trustee. Any successor Delaware Trustee, however 

appointed, shall be a bank or trust company with its principal place of business in the State of 

Delaware and either (a) having a combined capital and surplus of at least Fifty Million and no/100 

Dollars ($50,000,000.00), or (b) having the performance of its obligations hereunder guaranteed 

by such a bank or trust company having a combined capital and surplus of at least Fifty Million 

and no/100 Dollars ($50,000,000.00), if there is such an institution willing, able and legally 

qualified to perform the duties of trustee hereunder upon reasonable or customary terms. Any 

corporation into which the Delaware Trustee may be merged or converted or with which it may be 

consolidated, or any corporation resulting from any merger, conversion or consolidation to which 

such Delaware Trustee shall be a party, or any corporation to which substantially all the corporate 

trust business of the Delaware Trustee may be transferred, shall, subject to the preceding sentence, 

be the Delaware Trustee under this Trust Agreement without further act. Any successor Delaware 

Trustee, however appointed, shall be competent and qualified to (i) serve as a trustee of a statutory 

trust formed pursuant to Chapter 38 of Title 12 of the Delaware Code, (ii) own, buy, sell, lease and 

mortgage land in the state where the Real Estate is located, and (iii) take all actions required by 

the Delaware Trustee pursuant to the Trust and Loan Documents in the State of Delaware. The 

terms of this Section 10.03 are subject to the terms and conditions of the Loan Documents. 
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ARTICLE XI 

MISCELLANEOUS 

11.01 Limitations on Rights of Others. Nothing in this Trust Agreement, whether express 

or implied, shall give to any Person other than the Trustees and the Investors any legal or equitable 

right, remedy or claim hereunder, provided, however, that the Lender shall be an intended third-

party beneficiary of Section 2.05 of this Trust Agreement. 

11.02 Notices, Etc. All notices, requests, demands, consents and other communications 

(“Notices”) required or contemplated by the provisions hereof shall refer on their face to this Trust 

Agreement (although failure to do so shall not make such Notice ineffective), shall, unless 

otherwise stated herein, be in writing and shall be (i) personally delivered, (ii) sent by reputable 

overnight courier service, (iii) sent by certified or registered mail, postage prepaid and return 

receipt requested, or (iv) transmitted by telephone facsimile with electronic confirmation of 

receipt, in each case, as follows: 

if to the Delaware Trustee:  Sorensen Entity Services LLC 

  1201 N. Orange Street, Suite 7044 

  Wilmington, Delaware 19801 

 

if to the Administrative Trustee:  NE Sweetwater Springs Manager, LLC 

     3280 Peachtree Road NE, Suite 2640 

   Atlanta, Georgia 30305    

   Attn: Boone DuPree 

  

if to the Depositor:  NewStar 17 Sweetwater Springs Depositor, 

LLC 

   3280 Peachtree Road NE, Suite 2640 

   Atlanta, Georgia 30305 

   Attn: Boone DuPree 

 

if to the Trust:   NewStar 17 Sweetwater Springs, DST 

  c/o NE Sweetwater Springs Manager, LLC 

     3280 Peachtree Road NE, Suite 2640 

   Atlanta, Georgia 30305 

   Attn: Boone DuPree 

 

if to the Investors:  at the address and/or fax set forth in 

Exhibit A attached hereto and made a part 

hereof. 

or at such other address and telephone facsimile number as shall be designated, respectively, by 

the Delaware Trustee, the Administrative Trustee, the Depositor or the Investors in a written notice 

to the other Persons receiving Notices pursuant to this Section. Notices given pursuant to this 

Section shall be deemed received upon the earliest of the following to occur: (i) upon personal 

delivery, (ii) on the fifth day following the day sent, if sent by registered or certified mail, (iii) on 
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the next business day following the day sent, if sent by reputable overnight courier, and (iv) if 

transmitted by telephone facsimile, on the day sent if such day is a business day of the addressee 

and the telephone facsimile is received by the addressee by 5:00 p.m. local time of the addressee 

on such day and otherwise on the first business day of the addressee after the day that the telephone 

facsimile is sent. 

11.03 Severability. Any provision of this Trust Agreement which is prohibited or 

unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 

prohibition or unenforceability without invalidating the remaining provisions hereof, and any such 

prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such 

provision in any other jurisdiction. 

11.04 Separate Counterparts. This Trust Agreement may be executed by the parties hereto 

in separate counterparts, each of which when so executed and delivered shall be an original, but 

all such counterparts shall together constitute but one and the same instrument. 

11.05 Successors and Assigns. All covenants and agreements contained herein shall be 

binding upon and inure to the benefit of the Trustees and their successors and assigns and the 

Investors and their respective successors and assigns, all as herein provided. Any request, notice, 

direction, consent, waiver or other writing or action by the Investors shall bind their respective 

successors and assigns. 

11.06 Usage of Terms. With respect to all terms in this Trust Agreement, the singular 

includes the plural and the plural includes the singular; words importing any gender include the 

other gender; references to “writing” include printing, typing, lithography and other means of 

reproducing words in a visible form; references to agreements and other contractual instruments 

include all subsequent amendments thereto or changes therein entered into in accordance with their 

respective terms and not prohibited by this Trust Agreement; references to Persons include their 

successors and permitted assigns; and the term “including” means including without limitation. 

11.07 Headings. The headings of the various Articles and Sections herein are for 

convenience of reference only and shall not define or limit any of the terms or provisions hereof. 

11.08 Governing Law. This Trust Agreement shall be governed by, and construed in 

accordance with, the laws of the State of Delaware applicable to contracts to be performed entirely 

within such state, including all matters of construction, validity and performance.  

11.09 Amendments. Subject to any restrictions imposed by the Lender pursuant to the 

Loan Documents, this Trust Agreement may be supplemented or amended by agreement of the 

Administrative Trustee and the Delaware Trustee to correct scrivener’s errors, to clarify any 

ambiguities in the Trust Agreement or to reflect any changes to or otherwise comply with securities 

and tax law, provided, however, that no amendment or supplement shall be made if its effect would 

be that it would constitute a power under the Trust Agreement to “vary the investment” of the 

Investors within the meaning of Treasury Regulation Section 301.7701-4(c)(1). 

11.10 Power of Attorney.  To the fullest extent permitted by law, each Investor hereby 

constitutes and appoints the Administrative Trustee, with full power of substitution and 

resubstitution, as his, her or its true and lawful agent and attorney in fact, with full power and 
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authority in his, her or its name, place and stead, to execute, swear to, acknowledge, deliver, file 

and record in the appropriate public offices (a) this Trust Agreement, all certificates, documents 

and other instruments, and all amendments thereof and hereof in accordance with the terms hereof 

which the Administrative Trustee deems appropriate or necessary to form, qualify or continue the 

qualification of the Trust as a Delaware statutory trust in the State of Delaware and in all other 

jurisdictions in which the Trust may conduct business or own property, or to effect the termination 

and dissolution of the Trust pursuant to the terms of this Trust Agreement, (b) in the event the 

circumstances described in Sections 9.02 and 9.03 of this Trust Agreement arise, the limited 

liability company agreement of the LLC into which the Trust is converted, and all amendments 

thereof and hereof in accordance with the terms hereof which the Administrative Trustee (as 

Manager of such LLC) deems appropriate or necessary to form, qualify or continue the 

qualification of the LLC as a limited liability company in the State of Delaware and in all other 

jurisdictions in which the LLC may conduct business or own property, or to effect the termination 

and dissolution of the LLC pursuant to the terms of the operating agreement for the LLC; (c) all 

documents and instruments which the Administrative Trustee deems appropriate or necessary to 

reflect any amendment, change, modification or restatement of this Trust Agreement in accordance 

with its terms and of the documents and instruments described in clause (a); (d) all conveyances, 

documents and other instruments which the Administrative Trustee deems appropriate or 

necessary to reflect the dissolution and liquidation of the Trust pursuant to the terms of this 

Agreement or a transfer of Interests pursuant to the terms of this Trust Agreement; and (e) all 

instruments relating to the admission, withdrawal or substitution of any Investor pursuant to the 

terms of this Trust Agreement. To the fullest extent permitted by law, each Investor authorizes the 

Administrative Trustee to take any further action that the Administrative Trustee shall consider 

necessary in connection with any of the foregoing, hereby giving the Administrative Trustee full 

power and authority to do and perform each and every act or thing whatsoever requisite to be done 

in connection with the foregoing as fully as such Investor might or could do personally, and hereby 

ratifies and confirms all that the Administrative Trustee shall lawfully do, or cause to be done, by 

virtue thereof or hereof. To the fullest extent permitted by law, the foregoing power of attorney is 

irrevocable and coupled with an interest and shall survive the death, disability, incapacity, 

dissolution, bankruptcy, insolvency or termination of any Investor and the transfer of all or any 

portion of his, her or its Interest and shall extend to such Investor’s heirs, successors, assigns and 

personal representatives. 

11.11 Waiver of Conflicts. The Investors acknowledge and agree that: (i) this Trust 

Agreement was prepared by Seyfarth Shaw LLP (“Seyfarth”) as legal counsel to the Trust, the 

Administrative Trustee and their Affiliates, and not to any Investor; (ii) the Investors are advised 

that the interests of the Investors may be opposed to each other and may be opposed to the interests 

of the Trust, the Administrative Trustee and their Affiliates and, accordingly, Seyfarth’s limited 

representation as aforesaid may not be in the best interests of any particular Investor; (iii) each 

Investor is advised to retain separate legal counsel to review this Trust Agreement prior to its 

execution; and (iv) Seyfarth has in the past and will continue to represent the Trust, the 

Administrative Trustee and their respective Affiliates. By signing this Trust Agreement, the 

Investors acknowledge that they (w) understand the terms of this Trust Agreement, (x) are entering 

into this Trust Agreement voluntarily and after having been afforded an opportunity to review this 

Trust Agreement with an attorney of their own selection, (y) have been advised to retain separate 

counsel and have either retained separate counsel or waived their right to do so at this time, and 

(z) to the fullest extent permitted by law, jointly and severally forever waive any claim that 
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Seyfarth’s representation of the Trust, the Administrative Trustee and its Affiliates hereunder, and 

of the Trust, the Administrative Trustee and/or their respective Affiliates now and in the future on 

matters for which Seyfarth is retained as counsel by the Trust, the Administrative Trustee and/or 

their respective Affiliates constitutes a conflict of interest. 

11.12 Benefits of Agreement. No Third-Party Rights. None of the provisions of this Trust 

Agreement shall be for the benefit or enforceable by any creditor of the Trust or by any creditor of 

the Depositor; and nothing in this Trust Agreement shall be deemed to create any right in any 

Person not a party hereto. Notwithstanding the foregoing, Lender and its successors and assigns 

are intended third party beneficiaries of this Trust Agreement and to the fullest extent permitted 

by law, may enforce this Trust Agreement against the Trustees or the Depositor.  

[SIGNATURE PAGE TO FOLLOW.] 



WHEREFORE, the parties hereto have caused this Trust Agreement to be duly executed 
by their respective officers as of the day and year first above written.

DEPOSITOR:

NewStar 17 Sweetwater Springs Depositor, LLC, 
a Delaware limited liability company

By: NewStar Exchange III, LLC, 
a Delaware limited liability company, 
its Manager p\

By:
Name: Boone DuPree
Its: Chief Executive Officer

DELAWARE TRUSTEE:

SORENSEN ENTITY SERVICES LLC 
a Delaware limited liability company

By: ___________________________________
Name: Chris Sorensen
Its: Manager

ADMINISTRATIVE TRUSTEE:

NE Sweetwater Springs Manager, LLC, 
a Delaware limited liability company

By: NewStar Exchange III, LLC, 
a Delaware limited liability company, 
its Manager)

By: „
Name: Boone DuPree
Its: Chief Executive Officer

[Signature Page to Amended and Restated Trust Agreement]



[Signature Page to Amended and Restated Trust Agreement] 

WHEREFORE, the parties hereto have caused this Trust Agreement to be duly executed 
by their respective officers as of the day and year first above written. 

DEPOSITOR: 

NewStar 17 Sweetwater Springs Depositor, LLC, 
a Delaware limited liability company 

By: NewStar Exchange III, LLC,  
a Delaware limited liability company, 
its Manager 

By:  
Name: Boone DuPree 
Its: Chief Executive Officer 

DELAWARE TRUSTEE: 

SORENSEN ENTITY SERVICES LLC 
a Delaware limited liability company 

By: __________________________________ 
Name: Chris Sorensen 
Its: Manager 

ADMINISTRATIVE TRUSTEE: 

NE Sweetwater Springs Manager, LLC, 
a Delaware limited liability company 

By: NewStar Exchange III, LLC,  
a Delaware limited liability company, 
its Manager 

By:  
Name: Boone DuPree 
Its: Chief Executive Officer 
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SCHEDULE 2 

(of Trust Agreement) 

 

SPE PROVISIONS 

During the term of the Loan, the Trust (hereinafter referred to as Borrower) shall comply 

with the provisions listed below.  For purposes of this exhibit, all defined terms not otherwise 

defined herein shall have the meanings ascribed to them in the Multifamily Loan and Security 

Agreement executed by Borrower for the benefit of Lender.  

To the extent applicable to Borrower, until the Loan is fully paid, Borrower shall comply 

with the following: 

(a) Single Purpose Entity Requirements. 

(i) It will not engage in any business or activity, other than the ownership, or, 

subject to the Master Lease, operation and maintenance of the Mortgaged 

Property and activities incidental thereto. 

(ii) It will not acquire, own, hold, lease, operate, manage, maintain, develop or 

improve any assets other than the Mortgaged Property and such Personalty 

as may be necessary for the operation of the Mortgaged Property and will 

conduct and operate its business as presently conducted and operated. 

(iii) It will preserve its existence as an entity duly organized, validly existing 

and in good standing (if applicable) under the laws of the jurisdiction of its 

formation or organization and will do all things necessary to observe 

organizational formalities.  

(iv) It will not merge or consolidate with any other Person. 

(v) Except as a result of a Conversion Transfer or with respect to Transfers 

permitted under the Loan Documents, it will not take any action to dissolve, 

wind-up, terminate or liquidate in whole or in part; to sell, transfer or 

otherwise dispose of all or substantially all of its assets; to change its legal 

structure; transfer or permit the direct or indirect transfer of any partnership, 

membership or other equity interests, as applicable, other than Transfers 

permitted under the Loan Agreement (including without limitation, 

Transfers of beneficial interests in Borrower (if Borrower is a DST) 

permitted by Section 7.03(c) of the Loan Agreement, to the extent 

applicable); issue additional partnership, membership or other equity 

interests, as applicable, or seek to accomplish any of the foregoing. 

(vi) It will not, without the prior unanimous written consent of all of Borrower’s, 

Master Tenant’s (if Borrower is a DST) or SPE Equity Owner’s, as 

applicable, partners, members, or shareholders, as applicable, and, if 

applicable, the prior unanimous written consent of 100% of the members of 
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the board of directors or of the board of Managers of Borrower or the SPE 

Equity Owner or in the event the Borrower is a DST, without the unanimous 

written consent of all of the Borrower’s trustees, including without 

limitation, the Independent Trustee, and such other entities as may be 

required under the Trust Agreement or other organizational documents or 

at law, take any of the following actions: 

(A) File any insolvency, or reorganization case or proceeding, to 

institute proceedings to have Borrower, Master Tenant (if 

Borrower is a DST) or any SPE Equity Owner be adjudicated 

bankrupt or insolvent. 

(B) Institute proceedings under any applicable insolvency law. 

(C) Seek any relief under any law relating to relief from debts or 

the protection of debtors. 

(D) Consent to the filing or institution of a Bankruptcy against 

Borrower, Master Tenant (if Borrower is a DST) or any SPE 

Equity Owner. 

(E) File a petition seeking, or consent to, reorganization or relief 

with respect to Borrower, Master Tenant (if Borrower is a 

DST) or any SPE Equity Owner under any applicable federal 

or state law relating to bankruptcy or insolvency. 

(F) Seek or consent to the appointment of a receiver, liquidator, 

assignee, trustee, sequestrator, custodian, or any similar 

official for Borrower or Master Tenant (if Borrower is a 

DST) or a substantial part of its, or in the event Borrower is 

a DST, Master Tenant’s property or for any SPE Equity 

Owner or a substantial part of its property. 

(G) Make any assignment for the benefit of creditors of 

Borrower, Master Tenant (if Borrower is a DST) or any SPE 

Equity Owner. 

(H) Admit in writing Borrower’s, Master Tenant’s (if Borrower 

is a DST) or any SPE Equity Owner’s inability to pay its 

debts generally as they become due. 

(I) Take action in furtherance of any of the foregoing. 

(vii) Except as permitted under the Loan Documents or with Lender’s prior 

written consent, it will not amend or restate its organizational documents if 

such change would cause the provisions set forth in those organizational 

documents not to comply with the requirements set forth in Section 6.13 of 

the Loan Agreement. 
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(viii) It will not own any subsidiary or make any investment in, any other Person; 

provided that, if Borrower is a DST, the reserves for capital expenditures 

and repairs required by the Master Lease will be deemed not to breach this 

provision . 

(ix) Except as permitted under the Loan Documents, it will not commingle its 

assets with the assets of any other Person and will hold all of its assets in its 

own name. 

(x) It will not permit Master Tenant to incur any debt, secured or unsecured, 

direct or contingent (including guaranteeing any obligation), other than the 

following: 

(A) The Indebtedness and any further indebtedness as described 

in Section 11.11 of the Loan Agreement with regard to 

Supplemental Instruments. 

(B) Customary unsecured trade payables incurred in the ordinary 

course of owning and operating the Mortgaged Property 

provided the same are not evidenced by a promissory note, 

do not exceed, in the aggregate, at any time a maximum 

amount of 2% of the original principal amount of the 

Indebtedness and are paid within 60 days of the date 

incurred. 

(C) through (H) are reserved. 

(I) And in the case of the Master Tenant, the payment of Rent 

under the Master Lease 

(xi) It will file its own tax returns and maintain its records, books of account, 

bank accounts, financial statements, accounting records and other entity 

documents separate and apart from those of any other Person and will not 

list its assets as assets on the financial statement of any other Person; 

provided, however, that (A) Borrower will not be required to file its own 

tax returns if (1) it is treated as a “disregarded entity” for tax purposes and 

is not required to file tax returns under applicable law, or (2) it is required 

by applicable law to file consolidated tax returns, and (B) Borrower’s  assets 

may be included in a consolidated financial statement of its Affiliate 

provided that (A) appropriate notation will be made on such consolidated 

financial statements to indicate the separateness of Borrower from such 

Affiliate and to indicate that Borrower’s assets and credit are not available 

to satisfy the debts and other obligations of such Affiliate or any other 

Person, and (B) such assets will also be listed on Borrower’s own separate 

balance sheet; provided, further, however, that this will have no impact on 

the ability of the applicable owner of a beneficial interest in Borrower to 
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treat such owner as owning an undivided interest in the Borrower’s assets 

for income tax purposes. 

(xii) Except for capital contributions or capital distributions permitted under the 

terms and conditions of its organizational documents, it will only enter into 

any contract or agreement with any general partner, member, shareholder, 

principal or Affiliate of Borrower, Master Tenant or any Guarantor, or any 

general partner, member, principal or Affiliate thereof, upon terms and 

conditions that are commercially reasonable and substantially similar to 

those that would be available on an arm’s-length basis with third parties; 

provided that the Master Lease will not be deemed to violate this provision. 

(xiii) It will not maintain its assets in such a manner that will be costly or difficult 

to segregate, ascertain or identify its individual assets from those of any 

other Person. 

(xiv) Except as contemplated by the Loan Documents, it will not assume or 

guaranty (excluding any guaranty that has been executed and delivered in 

connection with the Note) the debts or obligations of any other Person, hold 

itself out to be responsible for the debts of another Person, pledge its assets 

to secure the obligations of any other Person or otherwise pledge its assets 

for the benefit of any other Person, or hold out its credit as being available 

to satisfy the obligations of any other Person. 

(xv) It will not make or permit to remain outstanding any loans or advances to 

any other Person except for those investments permitted under the Loan 

Documents and will not buy or hold evidence of indebtedness issued by any 

other Person (other than cash or investment-grade securities). 

(xvi) It will file its own tax returns separate from those of any other Person, 

except if Borrower or Master Tenant, as applicable, (A) is treated as a 

“disregarded entity” for tax purposes and is not required to file tax returns 

under applicable law or (B) is required by applicable law to file consolidated 

tax returns, and will pay any taxes required to be paid under applicable law.  

(xvii) It will hold itself out to the public as a legal entity separate and distinct from 

any other Person and conduct its business solely in its own name, will 

correct any known misunderstanding regarding its separate identity and will 

not identify itself or any of its Affiliates as a division or department of any 

other Person. 

(xviii) It will maintain adequate capital for the normal obligations reasonably 

foreseeable in a business of its size and character and in light of its 

contemplated business operations and will pay its debts and liabilities from 

its own assets as the same become due; provided, however, nothing in this 

Section (xviii) will require any member or partner of Borrower, Master 

Tenant (if Borrower is a DST), as applicable, or any Borrower Principal to 
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make any equity contribution to Borrower or Master Tenant, as applicable, 

or any other person. 

(xix) It will allocate fairly and reasonably shared expenses with Affiliates 

(including shared office space) and use separate stationery, invoices and 

checks bearing its own name.  

(xx) It will pay (or cause the Master Tenant or Property Manager, as applicable, 

or in the alternative, the Signatory Trustee may, or may cause or permit the 

Master Tenant, to pay on behalf of Borrower from Borrower’s funds) its 

own liabilities (including salaries of its own employees) from its own funds; 

provided, however, nothing in this paragraph (xx) will require any member 

or partner of Borrower, Master Tenant, as applicable, or any Borrower 

Principal to make any equity contribution to Borrower or Master Tenant, as 

applicable, or any other person. 

(xxi) It will not acquire obligations or securities of its partners, members, 

shareholders, or Affiliates, as applicable.  

(xxii) Except as contemplated or permitted by the Property Management 

Agreement with respect to the Property Manager or any Master Lease, it 

will not permit any Affiliate or constituent party, other than Signatory 

Trustee, if Borrower is a DST, Master Tenant if Borrower is a DST, and 

Property Manager, independent access to its bank accounts.  

(xxiii) It will maintain a sufficient number of employees (if any) in light of its 

contemplated business operations and pay the salaries of its own employees, 

if any, only from its own funds; provided, however, nothing in this Section 

(xxiii) will require any member or partner of Borrower, Master Tenant (if 

Borrower is a DST), as applicable, or any Borrower Principal to make any 

equity contribution to Borrower or Master Tenant, as applicable, or any 

other person.  

(xxiv) If such entity is a single member limited liability company, such entity will 

satisfy each of the following conditions: 

(A) Be formed and organized under Delaware law. 

(B) Have either one springing member that is a corporation or 

two springing members who are natural persons. If there is 

more than one springing member, only one springing 

member will be the sole member of Borrower, Master 

Tenant if Borrower is a DST or SPE Equity Owner (as 

applicable) at any one time, and the second springing 

member will become the sole member only upon the first 

springing member ceasing to be a member. 
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C) Otherwise comply with all Rating Agencies’ criteria for 

single member limited liability companies (including the 

delivery of Delaware single member limited liability 

company opinions acceptable in all respects to Lender). 

(D) At all times Borrower, Master Tenant if Borrower is a DST 

or SPE Equity Owner (as applicable) will have one and only 

one member. 

(E) Intentionally Omitted.. 

(xxv) If such entity is a single member limited liability company that is board-

managed, such entity will have a board of Managers separate from that of 

Guarantor and any other Person and will cause its board of Managers to 

keep minutes of board meetings and actions and observe all other Delaware 

limited liability company required formalities.  

(xxvi) If an SPE Equity Owner is required pursuant to the Loan Agreement, if 

Borrower is (A) a limited liability company with more than one member, 

then Borrower has and will have at least one member that is an SPE Equity 

Owner that has satisfied and will satisfy the requirements of Exhibit B and 

such member is its managing member, or (B) a limited partnership, then all 

of its general partners are SPE Equity Owners that have satisfied and will 

satisfy the requirements set forth in Exhibit B. 

(xxvii) Reserved. 

(xxviii)Reserved. 

(xxix) Reserved. 

(xxx)  Have at all times an Independent Trustee. 

(xxxi) In the event of a Conversion Transfer, the applicable entity will have at least 

one member that must comply with Section 6.13 of the Loan Agreement, 

including the requirement for a SPE Equity Owner had the Lender required 

one had the Borrower not originally been a DST, and the Sponsor must 

continue to have Control over the Borrower upon a Conversion. 

(xxxii) If the Master Tenant is a single member limited liability company, such 

entity must comply with the requirements of this Exhibit C, including the 

requirements of Section (xxiv), for a single member limited liability 

company, and Master Tenant will cause to be delivered Delaware single 

member limited liability company opinions acceptable in all respects to 

Lender. 

(xxxiii)It will preserve its existence and remain in good standing under the laws of 

jurisdiction in which it is organized (except, in the case of the Borrower, as 
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a result of a Conversion Transfer after which the Springing LLC must 

preserve its existence and remain in good standing under the laws of 

jurisdiction in which it is organized). 

(xxxiv) It will do all things necessary to observe organizational formalities and will 

not take any actions in violation of or inconsistent with the terms and 

provisions of the Trust Agreement or other applicable organizational 

documents. 

(b) Independent Trustee Requirements.  

The Trust shall at all times during the Loan have an Independent Trustee who is a 

natural person, corporation or limited liability company who is not, and in the case 

of a corporation or limited liability company whose officers, directors, 

stockholders, members and managers are not, at the time of initial appointment as 

the Independent Trustee, and has not been at any time during the five (5) years 

preceding such initial appointment, any of the following: 

(i) a stockholder, beneficial owner, director, manager, officer, trustee, 

employee, partner, member, attorney or counsel of the Borrower, the 

Signatory Trustee, the Master Tenant or any of their Affiliates; 

(ii) a creditor, customer, supplier or other person who derives any of its 

purchases or revenues from its activities with the Borrower, the Signatory 

Trustee, the Master Tenant or any of their Affiliates; 

(iii) a Person controlling or under common control with any Person excluded 

from serving as Independent Trustee under (i) or (ii) above; or 

(iv) a member of the immediate family by blood or marriage of any Person 

excluded from serving as Independent Trustee under (i) or (ii) above. 

A natural person or entity who satisfies the foregoing definition other than 

subparagraphs (i) or (ii) or (iii) above will not be disqualified from serving as an 

Independent Trustee if such individual or entity is an Affiliate of the Delaware 

Trustee.  A natural person or entity who satisfies the foregoing definition other than 

subparagraph (ii) above, will not be disqualified from serving as an Independent 

Trustee if such person or entity is a Professional Independent Trustee and provides 

other corporate services in the ordinary course of its business.  A natural person or 

entity who otherwise satisfies the foregoing definition other than subparagraph (i) 

above by reason of being the independent trustee, director or manager of a “special 

purpose entity” affiliated with the Borrower, Signatory Trustee or Master Tenant 

will not be disqualified from serving as an Independent Trustee if such individual 

or entity is either (i) a Professional Independent Trustee or (ii) the fees that such 

individual or entity earns from serving as independent trustee, director or manager 

of Affiliates of the Borrower, Signatory Trustee or Master Tenant in any given year 

constitute in the aggregate less than five percent (5%) of such individual’s gross 

income for that year. 
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Prior to the effectiveness of the withdrawal or the disassociation of an Independent 

Trustee from Borrower, Borrower will appoint a new Independent Trustee. 

The Independent Trustee will not consent to or approve any action which would 

cause a violation of any of the representations, warranties, covenants and 

agreements contained in Section 6.13(a)(xiv), (xv) and (xvi) of the Loan 

Agreement. 
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EXHIBIT A 

INVESTORS 

 

Investor Percentage Interest 

NewStar 17 Sweetwater Springs Depositor, 

LLC 

Address: 

3280 Peachtree Road NE, Suite 2640 

Atlanta, Georgia 30305 

Attn: Boone DuPree 

 

100.00% 

TOTAL 100.00% 
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EXHIBIT B 

FORM OPERATING AGREEMENT FOR LLC CREATED 

PURSUANT TO SECTION 9.03(a) OF THIS AGREEMENT 

 

OPERATING AGREEMENT 

OF 

NEWSTAR 17 SWEETWATER SPRINGS, LLC 

THIS OPERATING AGREEMENT (this “Agreement”) of NewStar 17 Sweetwater 

Springs, LLC, a Delaware limited liability company (the “Company”), is made and entered into 

as of _____________________________ (the “Effective Date”), by and among NewStar 17 

Sweetwater Springs, DST, a Delaware statutory trust (the “DST” or the “Trust”), NE Sweetwater 

Springs Manager, LLC, a Delaware limited liability company (the “Administrative Trustee” or 

“Manager”), the persons whose names are set forth on Exhibit A of this Agreement (each a 

“Member” and collectively, the “Members”), and ________________ (the “Springing Member 

1”) and _________________ (the “Springing Member 2”) as the springing members of the 

Company (collectively, the “Springing Members”). 

.  

RECITALS: 

WHEREAS, pursuant to the  Trust Agreement of the DST dated February 6, 2026, 

(the “Trust Agreement”), the Administrative Trustee is the administrative trustee of the DST, and 

the Members collectively own all of the beneficial interests in the DST (the Members in such 

capacity the “Owners”); 

WHEREAS, the Administrative Trustee on behalf of the DST owns the real estate 

comprised of the real property commonly known as “Sweetwater Springs”, together with the 

respective right, title and interest in and to all buildings, improvements, structures and fixtures 

comprising such community, located at 1510 and 1540 Duluth Highway, Lawrenceville, Georgia 

30043 (the “Real Estate”) and certain incidental additional assets associated with the Real Estate 

(the Real Estate and all such additional assets collectively the “Trust Property”), which property 

is subject to the Loan Documents and the Master Lease;  

WHEREAS, the Administrative Trustee has determined that, to conserve and protect the 

Trust Property, the DST must be converted into a limited liability company as provided in Sections 

9.02 and 9.03 of the Trust Agreement; and 

WHEREAS, pursuant to Section 9.03(a) of the Trust Agreement, the Company shall 

become the owner of the Trust Property (such property in the hands of the Company the 

“Company Property”) which shall remain subject to the Loan Documents and the Master Lease, 

the Administrative Trustee shall become the manager of the Company, the Owners shall become 

Members of the Company, and the Trust shall be converted into a limited liability company, and 

that such transaction shall be characterized pursuant to Section 3821 of the Delaware Statutory 
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Trust Act and Section 18-214 of the Delaware Limited Liability Company Act (the “Act”) as a 

conversion of the Trust into the Company. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein, the 

parties agree as follows: 

ARTICLE I 

FORMATION OF COMPANY 

1.1 Authority. The Company has been converted in accordance with the requirements 

of the Act and the Manager has been designated the manager of the Company. The Manager shall 

have the authority to perform such other filings, recordings and actions and will comply with all 

formation requirements under the Act and the laws of such other states in which the Company 

elects to do business. 

1.2 Membership; Rights and Obligations. Upon the consummation of the transactions 

described in the Recitals, the Members will be members of the Company. Except as otherwise 

provided herein, the rights and obligations of the Company and the Members will be governed by 

the Act. 

1.3 Name. The name of the Company is “NewStar 17 Sweetwater Springs, LLC” and 

its affairs will be conducted under the Company name or such other name(s) as the Manager may 

select. The Manager will execute and file with the proper offices any and all certificates required 

by the fictitious name or assumed name statutes of the states in which the Company elects to do 

business. The Company will have the exclusive ownership of and right to use the Company name. 

1.4 Purposes of the Company. The purposes of the Company are: (i) to manage and 

dispose of, finance and refinance the Company Property; (ii) to assume and to satisfy the 

obligations of the DST and the Administrative Trustee as set forth in the Loan Documents and the 

Master Lease; and (iii) to engage in such other activities, enterprises, ventures and undertakings 

permitted under this Agreement and/or the Act that are necessary or appropriate to the foregoing 

purposes.  

1.5 Characterization. It is the intention of the Manager and the Members that the 

Company constitutes a partnership for federal, state and local income tax purposes. Each Member 

will report its Membership Interest in a manner consistent with the foregoing, and neither the 

Manager nor any Member will take any action inconsistent with the foregoing.  

1.6 Principal Office of the Company. The principal office of the Company shall be 

3280 Peachtree Road NE, Suite 2640, Atlanta, Georgia 30305, or at such other place as the 

Manager may designate. The Company may have other offices in such place or places as selected 

by the Manager. 

1.7 Registered Office and Registered Agent. The name and address of the registered 

agent of the Company in the State of Delaware is Sorensen Entity Services LLC, 1201 N. Orange 

Street, Wilmington, New Castle County, Delaware 19801.  The Manager may from time to time 

in accordance with the Act change any of the Company’s registered agents and/or registered offices 
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and designate a registered agent and registered office in each state the Company is required to 

maintain or appoint one. 

1.8 Term of Existence of the Company. The term of the Company commenced upon 

the filing of its Certificate of Formation with the Secretary of State of Delaware and will be 

perpetual unless sooner terminated as provided in Article VIII. 

ARTICLE II 

MEMBERSHIP INTERESTS; CAPITAL CONTRIBUTIONS 

2.1 Membership Interest. Each Member’s percentage ownership interest in the 

Company shall be equal to such Member’s beneficial ownership interest in the DST immediately 

prior to the transactions described in the Recitals. The amount of each Member’s percentage 

ownership interest in the Company (“Membership Interest”) is set forth opposite such Member’s 

name on Exhibit A hereto. 

2.2 Capital Contributions. 

(a) Each Member will be credited with an initial capital contribution (“Capital 

Contribution”) in the amount set forth opposite such Member’s name on Exhibit A hereto. 

(b) The Manager may request at any time that a Member makes additional 

Capital Contributions to the Company on a pro rata basis in proportion to such Member’s 

Membership Interest. Neither a Member, nor any Springing Member or Special Member is 

required to comply with any such request. The Manager shall adjust each Member’s Capital 

Contributions and Membership Interests set forth on Exhibit A hereto to equitably reflect any 

additional capital contributions made by the Members. 

2.3 Subordination to Loan Documents. While the Loan Documents remain in effect, 

any and all rights of Members pursuant to the terms of this Agreement are subordinated to the 

rights of the Lender under the Loan Documents. 

ARTICLE III 

ACCOUNTING, ALLOCATIONS AND DISTRIBUTIONS 

3.1 Books of Account. 

(a) The Manager shall maintain the books of account of the Company.  

(b) The books of account will be closed promptly after the end of each calendar 

year, which will be the Company’s fiscal year (“Fiscal Year”). Promptly after the close of the 

Fiscal Year, the Company will cause to be prepared such partnership income tax and other 

returns required under applicable law and regulation, including any and all statements necessary 

to advise the Members promptly about their investment in the Company for federal income tax 

reporting purposes. The Manager will be responsible for the prompt filing and delivery of all 

such returns and statements. All elections and options available to the Company for tax purposes 

will be taken or rejected by the Company in the sole discretion of the Manager. 
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3.2 Capital Accounts. A separate capital account (“Capital Account”) will be 

maintained for each Member. Each Member’s initial Capital Account shall be equal to the amount 

set forth opposite such Member’s name on Exhibit A hereto. Thereafter, each Member’s Capital 

Account will, inter alia, be increased by (i) any amount of money contributed by such Member to 

the Company, (ii) the fair market value of any property contributed by such Member to the 

Company (net of liabilities secured by such contributed property that the Company is considered 

to assume or take subject to under Code Section 752) and (iii) allocations to such Member of 

Company income and gain (or items thereof), including income and gain exempt from tax; and 

decreased by (iv) the amount of money distributed to such Member (as a Member) by the 

Company, (v) the fair market value of property distributed to such Member (as a Member) by the 

Company (net of liabilities secured by such distributed property that such Member is considered 

to assume or take subject to under Code Section 752), (vi) allocations to such Member of 

expenditures of the Company described in Code Section 705(a)(2)(B) and (vii) allocations to such 

Member of Company loss and deduction (or items thereof). 

3.3 Profit and Loss Allocations. Except as otherwise required by Code Section 704 and 

the Treasury Regulations thereunder, net profit or net loss of the Company, determined for income 

tax purposes, will be allocated to the Members pro rata with their Membership Interests. 

3.4 Special Tax Allocations. In accordance with Code Sections 704(b) and 704(c) and 

the Treasury Regulations thereunder, income, gain, loss and deduction with respect to any asset 

contributed to the capital of the Company will, solely for tax purposes, be allocated among the 

Members so as to take account of any variation between the adjusted basis of such property to the 

Company for federal income tax purposes and its fair market value at the time of contribution to 

the Company. 

3.5 Distributions.  

(a) Company “Cash Flow” for any Fiscal Year will consist of all cash received 

by the Company (other than as a capital contribution) less cash expenditures for Company debts, 

expenses, capital expenditures and reasonable reserves as determined by the Manager in its sole 

discretion.   

(b) Company Cash Flow for any Fiscal Year will be distributed to the Members 

in proportion to their Membership Interests.  

(c) To the fullest extent permitted by law, no Member has the right to partition, 

or otherwise demand an in-kind distribution of, the Company Property. If the Company 

distributes Company Property to the Members, the fair market value of such property at the time 

of such distribution will be determined by the Manager in its sole discretion, and any such 

distribution will be made to the Members in proportion to their Membership Interests.   

(d) No distribution shall be made to any Members, if such distribution would 

violate applicable law or constitute a default under the Loan Documents. 

3.6 Springing Members. Upon the occurrence of any event that causes all the Members 

to cease to be a member of the Company (other than (i) upon an assignment by the Members of all 

of its limited liability company interest in the Company and the admission of the transferee 
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pursuant to Section 5.01 of this Agreement or (ii) the resignation of the Members and the admission 

of an additional member of the Company pursuant to Section 5.01(c) of this Agreement) (a 

“Springing Event”), Springing Member 1 shall, without any action of any Person and 

simultaneously with the last Member ceasing to be a member of the Company, automatically be 

admitted to the Company as a Special Member and shall continue the Company without 

dissolution. If, however, at the time of a Springing Event, Springing Member 1 has died or is 

otherwise no longer able to step into the role of Special Member, then in such event, Springing 

Member 2 shall, concurrently with the Springing Event, and without any action of any Person and 

simultaneously with the Springing Event, automatically be admitted to the Company as Special 

Member and shall continue the Company without dissolution. It is the intent of these provisions 

that the Company never have more than one Special Member at any particular point in time. No 

Special Member may resign from the Company or transfer its rights as Special Member unless a 

successor Special Member has been admitted to the Company as Special Member by executing a 

counterpart to this Agreement; provided, however, the Special Member shall automatically cease 

to be a member of the Company upon the admission to the Company of a substitute Member. The 

Special Member shall be a member of the Company that has no interest in the profits, losses and 

capital of the Company and has no right to receive any distributions of Company assets. Pursuant 

to Section 18-301 of the Act, a Special Member shall not be required to make any capital 

contributions to the Company and shall not receive a limited liability company interest in the 

Company. A Special Member, in its capacity as Special Member, may not bind the Company. 

Except as required by any mandatory provision of the Act, a Special Member, in its capacity as 

Special Member, shall have no right to vote on, approve or otherwise consent to any action by, or 

matter relating to, the Company, including, without limitation, the merger, consolidation or 

conversion of the Company. In order to implement the admission to the Company of the Special 

Member, each of Springing Member 1 and Springing Member 2 shall execute a counterpart to this 

Agreement. Prior to its admission to the Company as Special Member upon the occurrence of a 

Springing Event, each person executing this Agreement as a Springing Member 1 or Springing 

Member 2 shall not be a member of the Company.   

The Company shall at all times have a Springing Member 1 and a Springing Member 2. No 

resignation or removal of a Springing Member, and no appointment of a successor Springing 

Member, shall be effective unless and until such successor shall have executed a counterpart to 

this Agreement. In the event of a vacancy in the position of Springing Member 1 or Springing 

Member 2, the Members shall, as soon as practicable, appoint a successor Springing Member to 

fill such vacancy. By signing this Agreement, a Springing Member agrees that, should such 

Springing Member become a Special Member, such Springing Member will be subject to and 

bound by the provisions of this Agreement applicable to a Special Member. 

ARTICLE IV 

RIGHTS, DUTIES, LIABILITIES AND RESTRICTIONS OF THE MANAGER 

4.1 The Manager.  

 (a) Except solely as provided in Section 4.1(b) with respect to Major Decisions 

(as defined below), and subject to the terms and conditions of the Loan Documents, the Manager 

will have the sole and exclusive right to manage, control and conduct the affairs of the Company 

and to manage the Company Property. 
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 (b) Notwithstanding the foregoing, after satisfaction of all of the Company’s 

obligations with respect to the Loan or arising pursuant to the terms and conditions of the Loan 

Documents, the following actions (the “Major Decisions”) will require the consent of Members 

holding a Majority of the Membership Interests:  (i) entering into any agreement for the sale, 

transfer, or exchange of all or any substantial portion of the Trust Property; (ii) entering into, 

modifying, extending, renewing or canceling any lease with respect to the Trust Property or any 

portion thereof; (iii) entering into, modifying, extending, renewing or canceling any agreement 

pertaining to any indebtedness to be secured in whole or in part by any mortgage, pledge, lien or 

other encumbrance upon the Trust Property (other than the assumption by the Company the 

obligations of DST under the Loan Documents, consent to which is deemed to have been given); 

(iv) admitting new Members to the Company in exchange for Capital Contributions by such 

persons to the Company; (v) to the fullest extent permitted by law, dissolving and winding up the 

Company; or (vi) amending this Agreement; provided, however, subject to Section 4.3, this 

Agreement may be supplemented or amended by the Manager in its sole discretion to correct 

scrivener’s errors, to clarify any ambiguities in this Agreement, to reflect transfers or issuances of 

Membership Interests or changes in the Capital Contributions of Members, or to reflect any 

changes to or otherwise comply with securities and tax law. The consent of the Members to any 

Major Decision shall be determined as provided in Section 5.1.   

4.2 Amendments Subject to Schedule 2.  Notwithstanding anything to the contrary 

contained herein, prior to the satisfaction of all of the Company’s obligations with respect to the 

Loan, any amendment of this Agreement shall be subject to the covenants set forth on Schedule 2. 

4.3 Limitation on Authority; Separateness. 

(a) This Section 4.3 is being adopted in order to comply with certain provisions of the 

Loan Documents necessary to qualify the trust as a “special purpose entity”. 

(b) Reserved. 

(c) Notwithstanding any other provision of this Agreement, so long any portion of the 

Loan remains outstanding, the Manager shall cause the Company to and the Company shall comply 

with the covenants set forth on Schedule 2. 

(d) Failure of the Company, or the Members or the Manager on behalf of the Company, 

to comply with any of the foregoing covenants or any other covenants contained in this Agreement 

shall not affect the status of the Company as a separate legal entity or the limited liability of the 

Member or the Manager. 

4.4 Duties and Responsibilities of the Manager. The business and affairs of the 

Company shall be managed by or under the direction of the Manager and in connection therewith 

the Manager shall have and exercise all powers necessary or convenient to effect any or all of the 

purposes for which the Company is organized. The Manager need not devote full time to the 

Company’s business, but shall devote such timed as the Manager, in its discretion, deems 

necessary to fulfill the management responsibilities of the Manager 

4.5 Officers of the Company. The Manager may appoint one or more persons to serve 

as officers of the Company, in such capacities and with such delegated rights and powers as the 
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Manager may approve; provided, however, that no such officer will have any different or greater 

rights and powers than the Manager. The Manager may provide that compensation be paid to 

persons who provide services to the Company as officers.  

4.6 Potential Conflicts. The Company may purchase goods or services from the 

Manager or its Affiliates. The Manager may engage in business ventures of any nature and 

description independently or with others, including, but not limited to, the business or businesses 

engaged in by the Company, and neither the Company nor any of the Members will have any rights 

in or to such independent ventures or the profits derived therefrom.  

4.7 Liability of Manager. The Manager will not be liable to any Member or the 

Company for honest mistakes of judgment, or for action or inaction, taken reasonably and in good 

faith for a purpose that was reasonably believed to be in the best interests of the Company, or for 

losses due to such mistakes, action or inaction, or for the negligence, dishonesty or bad faith of 

any employee, broker or other agent of the Company. The Manager may consult with counsel and 

accountants in respect of Company affairs and be fully protected and justified in any action or 

inaction that is taken in accordance with the advice or opinion of such counsel or accountants, 

provided that they will have been selected with reasonable care. The Members will look solely to 

the Company Property for the return of their capital and, if the assets of the Company remaining 

after payment or discharge of the debts and liabilities of the Company are insufficient to return 

such capital, they will have no recourse against the Manager for such purpose. Notwithstanding 

any of the foregoing to the contrary, the provisions of this Section will not relieve the Manager of 

any liability by reason of the gross negligence, willful misconduct or intentional wrongdoing or to 

the extent (but only to the extent) that such liability may not be waived, modified or limited under 

applicable law, but will be construed so as to effectuate the provisions of this Section to the fullest 

extent permitted by law.   

4.8 Indemnification. The Company agrees: (a) to reimburse the Manager for all 

reasonable expenses (including reasonable fees and expenses of counsel and other professionals) 

incurred in connection with the performance of their duties under this Agreement: (b) to the fullest 

extent permitted by law, to indemnify each of the Manager, Special Member and Springing 

Member, its owners, officers, directors, members, employees, agents and other Affiliates 

(collectively the “Manager Indemnified Parties” and each a “Manager Indemnified Party”) 

and hold the Manager Indemnified Parties harmless, in their individual capacities, from and 

against, any and all liabilities, obligations, losses, damages, taxes, claims, actions, suits, costs, 

expenses and disbursements including reasonable legal fees and expenses which may be imposed 

on, incurred by or asserted at any time against them, in their individual capacities (and not 

indemnified against by other Persons) which relate to or arise out of the operation of the Company 

(including this Agreement and all transactions and documents contemplated thereby) (all such 

items collectively the “Indemnified Costs”); and (c) to the fullest extent permitted by law, to 

advance to each such Manager Indemnified Party the Indemnified Costs incurred by such Manager 

Indemnified Party in defending any claim, demand, action, suit or proceeding arising out of the 

operation of the Company (including this Agreement and all transactions and documents 

contemplated thereby) prior to the final disposition of such claim, demand, action, suit or 

proceeding, upon receipt by the Company of an undertaking by or on behalf of such Manager 

Indemnified Party, to repay such amount if a court of competent jurisdiction renders a final, 

nonappealable judgment that includes a specific finding of fact that such Manager Indemnified 
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Party is not entitled to indemnification pursuant to this Section 4.8.  Any indemnification set forth 

in this Agreement shall be fully subordinate to the Loan and shall not constitute a claim against 

the Company in the event its cash flow is insufficient to pay its obligations, nor shall it constitute 

a claim against any member of the Company. 

4.9 Successor to Manager. If the Manager resigns, a successor manager will be selected 

by Members holding a Majority of the Membership Interests.   

4.10 Partnership Representative. 

(a) For purposes of this Section 4.9, unless otherwise specified, all references 

to provisions of the Code shall be to such provisions as enacted by the Bipartisan Budget Act of 

2015 as such provisions may subsequently be modified. 

(b) The Manager shall be the Company’s designated “partnership 

representative” within the meaning of Code Section 6223 (the “Tax Representative”) with sole 

authority to act on behalf of the Company for purposes of Subchapter C of Chapter 63 of the Code 

and any comparable provisions of state or local income tax laws. 

(c) If the Company qualifies to elect pursuant to Code Section 6221(b) (or 

successor provision) to have Subchapter C of Chapter 63 of the Code not apply to any federal 

income tax audits and other proceedings, the Manager shall cause the Company to make such 

election. 

(d) If any “partnership adjustment” (as defined in Code Section 6241(2)) is 

determined with respect to the Company, the Tax Representative shall promptly notify the 

Members upon the receipt of a notice of final partnership adjustment, and shall take such actions 

as directed by a majority of the Members in writing within 10 business days after the receipt of 

such notice, including whether to file a petition in Tax Court, cause the Company to pay the amount 

of any such adjustment under Code Section 6225, or make the election under Code Section 6226. 

(e) If any “partnership adjustment” (as defined in Code Section 6241(2)) is 

finally determined with respect to the Company and the Tax Representative has not caused the 

Company to make the election under Code Section 6226, then (i) the Members shall take such 

actions requested by the Tax Representative, including filing amended tax returns and paying any 

tax due in accordance with Code Section 6225(c)(2); (ii) the Tax Representative shall use 

commercially reasonable efforts to make any modifications available under Code Section 

6225(c)(3), (4) and (5); and (iii) any “imputed underpayment” (as determined in accordance with 

Code Section 6225) or partnership adjustment that does not give rise to an imputed underpayment 

shall be apportioned among the Members of the Company for the taxable year in which the 

adjustment is finalized in such manner as may be necessary (as determined by the Tax 

Representative in good faith) so that, to the maximum extent possible, the tax and economic 

consequences of the partnership adjustment and any associated interest and penalties are borne by 

the Members based upon their interests in the Company for the reviewed year. 

(f) If any subsidiary of the Company (i) pays any partnership adjustment under 

Code Section 6225; (ii) requires the Company to file an amended tax return and pay associated 

taxes to reduce the amount of a partnership adjustment imposed on the subsidiary, or (iii) makes 
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an election under Code Section 6226, the Tax Representative shall cause the Company to make the 

administrative adjustment request provided for in Code Section 6227 consistent with the principles 

and limitations set forth in Sections 4.9(d)-(e) above for partnership adjustments of the Company, 

and the Members shall take such actions reasonably requested by the Tax Representative in 

furtherance of such administrative adjustment request. 

(g) The obligations of each Member or former Member under this Section 4.9 

shall survive the transfer or redemption by such Member of its Membership Interest and the 

termination of this Agreement or the dissolution of the Company. 

(h) The Tax Representative will have the right to resign as such by giving 30 

days written notice to the Members. Upon the resignation of the Tax Representative a successor 

Tax Representative will be selected by the Manager. The Tax Representative will employ 

experienced tax counsel to represent the Company in connection with any audit or investigation of 

the Company by the Service and in connection with all subsequent administrative and judicial 

proceedings arising out of such audit. The Company will not be obligated to pay any compensation 

to the Taxpayer Representative in its capacity as such; provided, however, that all reasonable 

expenses incurred by the Taxpayer Representative in serving as the Tax Representative will be 

Company expenses and the Tax Representative will be reimbursed by the Company in accordance 

with Section 4.5 above. 

 

ARTICLE V 

MEMBERSPowers of the Members. Except as otherwise provided in the Agreement, as to any 

matters on which the Members have a right to vote such vote shall require an affirmative vote of 

a Majority in Interests of the Members voting. 

5.2 Liability. No Member will be personally liable for any of the debts of the Company 

or any of the losses thereof beyond the amount of such Member’s Capital Contribution to the 

Company.   

5.3 Meetings of the Members. A meeting of the Members may be called at any time by 

the Manager or by Members holding more than twenty five percent (25%) of the Membership 

Interests. The meetings will be held at the Company’s principal place of business or any other 

place designated by the Manager. The Manager will give the Members at least ten (10) days prior 

written notice stating the time, place and purpose of the meeting. At a meeting of the Members, 

the presence of Members holding more than fifty percent (50%) of the Membership Interests, in 

person or by proxy, will constitute a quorum. A Member may vote either in person or by written 

proxy signed by the Member or by his, her or its duly authorized attorney in fact. Persons present 

by telephone will be deemed to be present “in person” for purposes hereof. 

5.4 Removal of Manager. Notwithstanding any other provision of this Agreement (but 

subject to the terms and conditions of the Loan Documents), a Manager can be removed and its 

successor chosen by Members holding at least seventy five percent (75%) of the Membership 

Interests for cause by giving written notice to the Manager. As used in the preceding sentence, 

“Cause” shall mean the willful misconduct, fraud or gross negligence of the Manager, as 
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determined by a final, nonappealable judgment of a court of competent jurisdiction. 

Notwithstanding the foregoing, (a) so long as any obligation evidenced or secured by the Loan 

Documents remains outstanding and not discharged in full, the consent of the Lender shall also be 

required for removal of a Manager and appointment of a successor Manager, and (b) the removal 

of the Manager shall not be effective without the prior written consent of the Manager until the 

Manager and each of its Affiliates have been fully removed from any guarantee and indemnity 

obligations they may have with respect to the Loan.  

ARTICLE VI 

ASSIGNMENT PROVISIONS  

6.1 Transfers by Members. 

(a) Subject to Section 6.1(b) and Section 6.2, a Member may Transfer some or 

all of its Membership Interests in the Company. For purposes hereof, “Transfer” means, when 

used as a noun, any sale, hypothecation, pledge, assignment, gift, or other transfer, be it voluntary 

or involuntary, to any person, inter vivo, testamentary, by operation of laws of devise and descent 

or other laws, and, when used as a verb, to sell, hypothecate, pledge, assign, gift, or otherwise 

transfer to any person, be it voluntarily or involuntarily, inter vivo, testamentary, by operation 

of the laws of devise or descent or any other laws.  

(b) Notwithstanding anything contained herein to the contrary, no Transfer of 

any Membership Interest will be permitted if such Transfer would: (i) result in contravention of 

or constitute an event of default under the Loan Documents; (ii)result in a termination of the 

Company for federal income tax purposes that would have a material adverse effect on the 

Company or any of the Members; (iii) result in the Company not qualifying for an exemption 

from the registration requirements of any applicable federal or state securities laws; (iv) result 

in any violation of any applicable federal or state securities laws; (v) result in the Company 

having to register as an investment company under the Investment Company Act of 1940, as 

amended; (vi) require the Company, the Manager or any Affiliate of the Manager to register as 

an investment advisor under the Investment Advisers Act of 1940, as amended, or (vii) cause 

the Company Property to become “plan assets” (as defined in the Plan Asset Rules) subject to 

the fiduciary standards of Part 4 of Subtitle B of Title I of ERISA and Code Section 4975. 

6.2 General Provisions. The following rules will apply to the Transfer of membership 

interests in the Company:  

(a) no person will be admitted as a substitute member hereunder unless and 

until: (i) the assignment is made in writing, signed by the assignor and accepted in writing by 

the assignee, and a duplicate original of the assignment is delivered to and accepted by the 

Manager; (ii) the prospective assignee executes and delivers to the Company a written 

agreement, in form and substance satisfactory to the Manager, pursuant to which said person 

agrees to be bound by this Agreement; and (iii) an appropriate amendment hereto is executed 

and, if required, filed of record; 

(b) the effective date of admission of a substitute member will be no earlier than 

the date that the documents specified in subsection (a) above are delivered to and accepted by 
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the Manager;  

(c) the Company and the Manager will treat the assignor of the assigned interest 

as the absolute owner thereof and will incur no liability for distributions made in good faith to 

such assignor prior to such time as the documents specified in subsection (a) above have been 

delivered to and accepted by the Manager; 

(d) unless admitted as a substitute member to the Company by the Manager, 

the assignee or transferee of an interest in the Company hereunder will not be entitled to become 

or exercise any rights of a Member, but will, to the extent of the interest acquired, be entitled 

only to the predecessor Member’s share of distributions from the Company. No person, including 

the legal representatives, heirs or legatees of a deceased Member, will have any rights or 

obligations greater than those set forth herein and no person will acquire an interest in the 

Company or become a Member except as permitted hereby. Substitute Members admitted 

pursuant to Section 6.2(a) will be entitled to all of the rights and privileges of the original 

Members hereunder and will be subject to all of the obligations and restrictions hereunder, and 

in all other respects their admission will be subject to all of the terms and provisions hereof;  

(e) the costs incurred by the Company in processing an assignment (including 

attorney’s fees) will be borne by the assignee, and will be payable prior to and as a condition of 

any distribution of cash or property; and  

(f) upon the Transfer of a Membership Interest which satisfies Section 6.2, 

Schedule 1 to this Agreement will be revised to reflect such Transfer.  

ARTICLE VII 

ADMISSION OF ADDITIONAL MEMBERS; RESIGNATIONS AND WITHDRAWALS  

7.1 Admission of Additional Members. 

(a) Subject to compliance with applicable securities laws, the Loan Documents 

and this Agreement, the Manager, in its sole discretion, may admit new Members in exchange 

for Capital Contributions by such persons to the Company in an amount as determined by the 

Manager in its sole discretion. To the fullest extent permitted by law, the Members hereby grant 

the Manager the power of attorney to amend the Company’s Certificate of Formation and this 

Agreement to effect any issuance of Membership Interests pursuant this subsection. Upon the 

admission of any new Members to the Company, the Manager shall adjust the Members’ 

Membership Interests set forth on Schedule 1 hereto to equitably reflect the Capital 

Contributions made by new Members.   

(b) Additional Members admitted pursuant to Section 7.1(a) will be entitled to 

all of the rights and privileges of the original Members hereunder and will be subject to all of 

the obligations and restrictions hereunder, and in all other respects their admission will be subject 

to all of the terms and provisions hereof.  

(c) No Member shall have any preemptive or similar rights to increase or 

maintain such Member’s Membership Interest in the Company.   
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7.2 Resignations and Withdrawals. A Member who withdraws from the Company will 

forfeit all Membership Interests and rights as a Member, including its right to receive any 

distributions from the Company and the right to vote. Upon the withdrawal of a Member, the 

Company will not have any obligation to purchase such Member’s Membership Interests or any 

part thereof. The Manager shall adjust the Members’ Membership Interests set forth on Schedule 

1 hereto to equitably reflect the withdrawal of a Member.    

ARTICLE VIII 

TERMINATION AND WINDING UP  

8.1 Termination. 

(a) The Company will terminate upon the earliest to occur of the following: 

(i) The Manager and Members holding a Majority of the Membership 

Interests vote to terminate the Company or convert it into a different legal entity pursuant 

to Delaware Law; or 

(ii) The Company’s sale, exchange or other disposition of all of the 

Company Property. 

(b) Notwithstanding the foregoing, or any other provision of this Agreement to 

the contrary, for so long as the Company’s obligations under the Loan Documents remain 

outstanding, the Company may not be terminated without the prior written consent of the Lender. 

(c) This Agreement generally and Article VIII in particular will govern the 

conduct of the parties during the winding up of the Company. 

8.2 Liquidation Procedures. Upon termination of the Company, the Company’s affairs 

will be wound up and the Company will be dissolved. A proper accounting will be made of the 

profit or loss of the Company from the date of the last previous accounting to the date of 

termination.  

8.3 Liquidating Trustee. Upon the winding up of the Company, the Manager will act 

as the liquidating trustee or will appoint a liquidating trustee. The liquidating trustee will have full 

power to sell, assign and encumber the Company Property. All certificates or notices thereof 

required by law will be filed on behalf of the Company by the liquidating trustee.  

8.4 Distribution on Winding Up. The proceeds of liquidation will be applied by the end 

of the taxable year in which the liquidation occurs or, if later, within ninety (90) days after the date 

of such liquidation, in the following order:  

(a) first, to the creditors of the Company, in the priority and to the extent 

provided by law; and 

(b) thereafter, to the Members in proportion to their Membership Interests.  

8.5 No Dissolutions. The bankruptcy, death, dissolution, liquidation, termination or 
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adjudication of incompetency of a Member shall not cause the termination or dissolution of the 

Company and the business of the Company shall continue. Upon any such occurrence, the trustee, 

receiver, executor, administrator, committee, guardian or conservator of such Member (an 

“assignee”) shall have all the rights of such Member for the purpose of settling or managing its 

estate or property, subject to satisfying conditions precedent to the admission of such assignee as 

a substitute Member. The Transfer by such trustee, receiver, executor, administrator, committee, 

guardian or conservator of any Membership Interest shall be subject to all of the restrictions, 

hereunder to which such transfer would have been subject if such transfer had been made by such 

bankrupt, deceased, dissolved, liquidated, terminated or incompetent Member.  Notwithstanding 

any other provision of this Agreement, no Member or Special Member of the Company shall have 

any right under Section 18-801 of the Act to agree in writing to dissolve the Company upon the 

bankruptcy of a Member or a Special Member or the occurrence of any event that causes a Member 

or a Special Member of the Company to cease to be a member of the Company. 

8.6 No Division. The Company shall not file a certificate of division, adopt a plan of 

division, amend any of its organizational documents, or take, permit or consent to any other actions 

in order to divide the Company into two or more entities pursuant to a plan of division.  

ARTICLE IX 

GENERAL PROVISIONS 

9.1 Definitions. The following terms not otherwise defined herein will have the 

meanings ascribed to them below:  

(a) “Affiliate” (whether or not such term is capitalized) shall mean, with 

respect to any specified Person any other Person owning beneficially, directly or indirectly, any 

ownership interest in such specified Person or directly or indirectly controlling or controlled by or 

under direct or indirect common control with such specified Person. For purposes of this definition, 

“control,” when used with respect to any specified Person, shall mean the power to direct the 

management and policies of such Person, directly or indirectly, whether through the ownership of 

voting securities, by contract or otherwise; and the terms “controlling” and “controlled” shall have 

meanings correlative to the foregoing. 

(b) “Code” shall mean the Internal Revenue Code of 1986, as amended from 

time to time. 

(c) “Control” (whether or not such term is capitalized) when used with respect 

to any specified Person, shall mean the power to direct the management and policies of such 

Person, directly or indirectly, whether through the ownership of voting securities, by contract or 

otherwise; and the terms “controlling” and “controlled” shall have meanings correlative to the 

foregoing. Without limiting the generality of the foregoing, a Person shall be deemed to Control 

any other Person in which it owns, directly or indirectly, more than fifty (50%) of the ownership 

interests. 

(d) “ERISA” shall mean the Employee Retirement Income Security Act of 

1974, as amended from time to time. 
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(e) “Lender” shall mean Newpoint Real Estate Capital LLC, a Michigan 

limited liability company, and its successors and assigns with respect to the Loan pursuant to 

the Freddie Mac Capital Markets Execution Program.  

(f) “Loan” shall mean the loan from Lender in the approximate original 

amount of $17,600,000 as evidenced and secured by the Loan Documents.  

(g) “Loan Documents” shall mean any and all documents evidencing or 

securing the Loan or any assumptions thereof including, without limitation, any loan 

agreement, promissory note, mortgage, assignment of leases and rents, indemnity agreement, 

guaranty certificate, escrow agreement, consent or subordination agreement or the functional 

equivalent of any of the aforementioned, and any and all other documents related to the Loan. 

(h) “Majority” shall mean at least fifty-one percent (51%). 

(i) “Master Lease” shall mean that certain Master Lease between the 

Administrative Trustee on behalf of the Trust, as landlord, and the Master Tenant, as tenant, with 

respect to the Real Estate. 

(j) “Master Tenant” shall mean NE Sweetwater Springs Leaseco, LLC, a 

Delaware limited liability company. 

(k) “Member” shall mean the undersigned members of the Company, and 

includes any person admitted as an additional member of the Company or a substitute member of 

the Company pursuant to the provisions of this Agreement, each in its capacity as a member of the 

Company; provided, however, the term “Member” shall not include the Special Members or 

Springing Members. 

(l) “Person” (whether or not such term is capitalized) shall mean a natural 

person, corporation, limited partnership, general partnership, limited liability company, joint stock 

company, joint venture, association, company, trust, bank trust company, land trust, business trust, 

statutory trust or other organization, whether or not a legal entity, and a government or agency or 

political subdivision thereof.  

(m) “Plan Asset Rules” shall mean 29 Code of Federal Regulations Section 

2510.3-101, as amended from time to time. 

(n) “Real Estate” shall mean that certain real estate commonly known as 

“Sweetwater Springs”, together with the respective right, title and interest in and to all buildings, 

improvements, structures and fixtures comprising such community, located at 1510 and 1540 

Duluth Highway, Lawrenceville, Georgia 30043. 

(o) “Section” shall mean a section in this Agreement unless the context clearly 

indicates otherwise. 

(p) “Special Member” shall mean, upon such person’s admission to the 

Company as a member of the Company pursuant to Section 3.6 of this Agreement, each such 

person acting as a Springing Member in such person’s capacity as a member of the Company.  A 
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Special Member shall only have the rights and duties expressly set forth in this Agreement. 

(q) “Special Purpose Entity” shall mean an entity, whose organizational 

documents contain restrictions on its activities and impose requirements intended to preserve such 

entity’s separateness that are substantially identical to the special purpose provisions set forth on 

Schedule 2 of this Agreement.  

(r) “Springing Member” shall mean _____________ and _____________ 

and a Person who is not a member of the Company but who has signed this Agreement in such 

capacity in order that, upon the conditions described in Section 3.6, such Person can become the 

Special Member without any delay in order that at all times the Company shall have at least one 

member. 

(s) “Treasury Regulations” shall mean U.S. Treasury Regulations 

promulgated under the Code. 

9.2 Notices. All notices, offers or other communications required or permitted to be 

given pursuant to this Agreement will be in writing and will be considered as properly given or 

made upon personal delivery or on the third business day following mailing from within the United 

States by first class United States mail, postage prepaid, certified mail return receipt requested, 

and addressed to the address of the Company set forth in Section 1.6, if to the Company, and to 

the address beneath a Member’s name on Exhibit A attached hereto, if to a Member. Any Member 

may change its address by giving fifteen (15) days advance written notice stating its new address 

to the Manager. Commencing with the giving of such notice, such newly designated address will 

be such Member’s address for purposes of all notices or other communications required or 

permitted to be given pursuant to this Agreement. 

9.3 Third Party Reliance. To the fullest extent permitted by law, third parties dealing 

with the Company shall be entitled to conclusively rely on the signature of the Manager and/or 

any officer of the Company to bind the Company. 

9.4 Successors. This Agreement and all the terms and provisions hereof will be binding 

upon and will inure to the benefit of all Members and their legal representatives, heirs, successors 

and permitted assigns, except as expressly herein otherwise provided.  

9.5 Governing Law. This Agreement shall be governed by, and construed in accordance 

with, the laws of the State of Delaware applicable to contracts to be performed entirely within such 

state, including all matters of construction, validity and performance. Each party to this Agreement 

acknowledges and agrees that, except solely for the Act, the laws of the State of Delaware or of 

any other state or authority having jurisdiction over the Company which pertain to limited liability 

companies shall not apply to this Agreement, and that the Act is the sole law pertaining to limited 

liability companies that applies to this Agreement.  

9.6 Counterparts. This Agreement may be executed in counterparts, each of which will 

be an original, but all of which will constitute one and the same instrument. 

9.7 Pronouns and Headings. As used herein, all pronouns will include the masculine, 

feminine, neuter, singular and plural thereof wherever the context and facts require such 
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construction. The headings, titles and subtitles herein are inserted for convenience of reference 

only and are to be ignored in any construction of the provisions hereof.  

9.8 Members Not Agents. Nothing contained herein will be construed to constitute any 

Member as the agent of another Member or in any manner to limit the Members in the carrying on 

of their own respective businesses or activities.  

9.9 Entire Understanding. This Agreement constitutes the entire understanding among 

the parties hereto and supersedes any prior understanding and/or written or oral agreements among 

them with respect to the Company.  

9.10 Severability. If any provision of this Agreement, or the application of such 

provision to any person or circumstance, is held invalid by a court of competent jurisdiction, the 

remainder of this Agreement, or the application of such provision to persons or circumstances 

other than those to which it is held invalid by such court, will not be affected thereby.  

9.11 Further Assurances. Each of the parties hereto will hereafter execute and deliver 

such further instruments and do such further acts and things as may be required or useful to carry 

out the intent and purpose of this Agreement and as are not inconsistent with the terms hereof. 

Recognizing that the Company may find it necessary from time to time to establish to third parties, 

such as accountants, banks, mortgagees or the like, the then current status of performance 

hereunder, each Member agrees, upon the written request of the Manager to furnish promptly a 

written statement of the status of any matter pertaining to this Agreement or the Company to the 

best of the knowledge and belief of the Member making such statements. 

9.12 Benefits of Agreement. No Third-Party Rights. Except for the Lender and its 

successors or assigns as holders of the Loan (with respect to the Special Purpose Entity Provisions 

of this Agreement) (a) none of the provisions of this Agreement shall be for the benefit of or 

enforceable by any creditor of the Company or by any creditor of any Member, and (b) nothing in 

this Agreement shall be deemed to create any right in any Person (other than the Manager with 

respect to indemnity under Section 4.8) not a party hereto, and this Agreement shall not be 

construed in any respect to be a contract in whole or in part for the benefit of any third Person, 

except as provided in this Section 9.12. The Lender and its successors or assigns are intended third 

party beneficiaries of Section 4.2 of this Agreement and to the fullest extent permitted by law, may 

enforce this Agreement against the Manager or the Members.  

9.13 Waiver of Partition; Nature of Interest. To the fullest extent permitted by law, and 

not withstanding any provision in this Agreement to the contrary, each of the Members, and any 

additional and substitute members admitted to the Company hereby irrevocably waives any right 

or power that such Person might have to cause the Company or any of its assets to be partitioned, 

to cause the appointment of a receiver for all or any portion of the assets of the Company, to compel 

any sale of all or any portion of the assets of the Company pursuant to any applicable law or to file 

a complaint or to institute any proceeding at law or in equity to cause the dissolution, liquidation, 

winding up or termination of the Company. No Member shall have any interest in any specific 

assets of the Company, and no Member shall have the status of a creditor with respect to any 

distribution pursuant to Section 3.5 hereof. The interest of each Member in the Company is 

personal property. 
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9.14 Power of Attorney. To the fullest extent permitted by law, each Member hereby 

constitutes and appoints the Manager, with full power of substitution and resubstitution, as his true 

and lawful agent and attorney in fact, with full power and authority in his name, place and stead, 

to execute, swear to, acknowledge, deliver, file and record in the appropriate public offices (a) this 

Agreement, all certificates, documents and other instruments (including the Certificate of 

Formation of the Company), and all amendments thereof and hereof in accordance with the terms 

hereof which the Manager deems appropriate or necessary to form, qualify or continue the 

qualification of the Company as a limited liability company in the State of Delaware and in all 

other jurisdictions in which the Company may conduct business or own property, or to effect the 

termination and dissolution of the Company pursuant to the terms of this Agreement; (b) all 

documents and instruments which the Manager deems appropriate or necessary to reflect any 

amendment, change, modification or restatement of this Agreement in accordance with its terms 

and of the documents and instruments described in clause (a); (c) all conveyances, documents and 

other instruments which the Manager deems appropriate or necessary to reflect the dissolution and 

liquidation of the Company pursuant to the terms of this Agreement or a transfer of Membership 

Interests pursuant to the terms of this Agreement; and (d) all instruments relating to the admission, 

withdrawal or substitution of any Member pursuant to the terms of this Agreement. To the fullest 

extent permitted by law, each Member authorizes the Manager to take any further action that the 

Manager shall consider necessary in connection with any of the foregoing, hereby giving the 

Manager full power and authority to do and perform each and every act or thing whatsoever 

requisite to be done in connection with the foregoing as fully as such Member might or could do 

personally, and hereby ratifies and confirms all that the Manager shall lawfully do, or cause to be 

done, by virtue thereof or hereof. To the fullest extent permitted by law, the foregoing power of 

attorney is irrevocable and coupled with an interest and shall survive the death, disability, 

incapacity, dissolution, bankruptcy, insolvency or termination of any Member and the transfer of 

all or any portion of his Membership Interest and shall extend to such Member’s heirs, successors, 

assigns and personal representatives. 

[SIGNATURE PAGE TO FOLLOW.] 
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COUNTERPART SIGNATURE PAGE 

OPERATING AGREEMENT 

OF 

NEWSTAR 17 SWEETWATER SPRINGS, LLC 

IN WITNESS WHEREOF, the undersigned has executed this Operating Agreement this 

____ day of ______________, _____.  

      MANAGER: 

NE Sweetwater Springs Manager, LLC,  

a Delaware limited liability company 

  

By: NewStar Exchange III, LLC,  

a Delaware limited liability company,  

its Manager 

 

By:    

Name:  

Its:  

 

MEMBER: 

 

NewStar 17 Sweetwater Springs, DST,  

a Delaware statutory trust 

 

By: NE Sweetwater Springs Manager, LLC,  

a Delaware limited liability company,  

its Administrative Trustee 

 

By: NewStar Exchange III, LLC,  

a Delaware limited liability company,  

its Manager 

 

 By:    

Name:  

Its:  
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SCHEDULE 1 

(of Exhibit B) 

NAME AND ADDRESS OF 

MEMBER 

CAPITAL 

CONTRIBUTION 

INITIAL 

CAPITAL 

ACCOUNT 

MEMBERSHIP 

INTEREST 
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SCHEDULE 2 

(of Exhibit B) 

SPE PROVISIONS 

During the term of the Loan, the Company (hereinafter referred to as Borrower) shall 

comply with the provisions listed below.  For purposes of this exhibit, all defined terms not 

otherwise defined herein shall have the meanings ascribed to them in the Multifamily Loan and 

Security Agreement executed by Borrower for the benefit of Lender.  

To the extent applicable to Borrower, until the Indebtedness is fully paid, Borrower shall 

comply with the following: 

(i) It will not engage in any business or activity, other than the ownership, 

operation and maintenance of the Mortgaged Property and activities 

incidental thereto. 

(ii) It will not acquire, own, hold, lease, operate, manage, maintain, develop or 

improve any assets other than the Mortgaged Property and such Personalty 

as may be necessary for the operation of the Mortgaged Property and will 

conduct and operate its business as presently conducted and operated. 

(iii) It will preserve its existence as an entity duly organized, validly existing 

and in good standing (if applicable) under the laws of the jurisdiction of its 

formation or organization and will do all things necessary to observe 

organizational formalities.  

(iv) It will not merge or consolidate with any other Person. 

(v) Except as a result of a Conversion Transfer or with respect to Transfers 

permitted under the Loan Documents, it will not take any action to dissolve, 

wind-up, terminate or liquidate in whole or in part; to sell, transfer or 

otherwise dispose of all or substantially all of its assets; to change its legal 

structure; transfer or permit the direct or indirect transfer of any partnership, 

membership or other equity interests, as applicable, other than Transfers 

permitted under the Loan Agreement (including without limitation, 

Transfers of beneficial interests in Borrower (if Borrower is a DST) 

permitted by Section 7.03(c) of the Loan Agreement, to the extent 

applicable); issue additional partnership, membership or other equity 

interests, as applicable, or seek to accomplish any of the foregoing. 

(vi) It will not, without the prior unanimous written consent of all of Borrower’s, 

Master Tenant’s (if Borrower is a DST) or SPE Equity Owner’s, as 

applicable, partners, members, or shareholders, as applicable, and, if 

applicable, the prior unanimous written consent of 100% of the members of 

the board of directors or of the board of Managers of Borrower or the SPE 

Equity Owner or in the event the Borrower is a DST, without the unanimous 

written consent of all of the Borrower’s trustees, including without 
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limitation, the Independent Trustee, and such other entities as may be 

required under the Trust Agreement or other organizational documents or 

at law, take any of the following actions: 

(A) File any insolvency, or reorganization case or proceeding, to 

institute proceedings to have Borrower, Master Tenant (if 

Borrower is a DST) or any SPE Equity Owner be adjudicated 

bankrupt or insolvent. 

(B) Institute proceedings under any applicable insolvency law. 

(C) Seek any relief under any law relating to relief from debts or 

the protection of debtors. 

(D) Consent to the filing or institution of a Bankruptcy against 

Borrower, Master Tenant (if Borrower is a DST) or any SPE 

Equity Owner. 

(E) File a petition seeking, or consent to, reorganization or relief 

with respect to Borrower, Master Tenant (if Borrower is a 

DST) or any SPE Equity Owner under any applicable federal 

or state law relating to bankruptcy or insolvency. 

(F) Seek or consent to the appointment of a receiver, liquidator, 

assignee, trustee, sequestrator, custodian, or any similar 

official for Borrower or Master Tenant (if Borrower is a 

DST) or a substantial part of its, or in the event Borrower is 

a DST, Master Tenant’s property or for any SPE Equity 

Owner or a substantial part of its property. 

(G) Make any assignment for the benefit of creditors of 

Borrower, Master Tenant (if Borrower is a DST) or any SPE 

Equity Owner. 

(H) Admit in writing Borrower’s, Master Tenant’s (if Borrower 

is a DST) or any SPE Equity Owner’s inability to pay its 

debts generally as they become due. 

(I) Take action in furtherance of any of the foregoing. 

(vii) Except as permitted under the Loan Documents or with Lender’s prior 

written consent, it will not amend or restate its organizational documents if 

such change would cause the provisions set forth in those organizational 

documents not to comply with the requirements set forth in Section 6.13 of 

the Loan Agreement. 
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(viii) It will not own any subsidiary or make any investment in, any other Person; 

provided that, if Borrower is a DST, the reserves for capital expenditures 

and repairs required by the Master Lease will be deemed not to breach this 

provision . 

(ix) Except as permitted under the Loan Documents, it will not commingle its 

assets with the assets of any other Person and will hold all of its assets in its 

own name. 

(x) It will not acquire obligations or securities of its partners, members, 

shareholders or Affiliates or incur any debt, secured or unsecured, direct or 

contingent (including guaranteeing any obligation), other than the 

following: 

(A) The Indebtedness and any further indebtedness as described 

in Section 11.11 of the Loan Agreement with regard to 

Supplemental Instruments. 

(B) Customary unsecured trade payables incurred in the ordinary 

course of owning and operating the Mortgaged Property 

provided the same are not evidenced by a promissory note, 

do not exceed, in the aggregate, at any time a maximum 

amount of 2% of the original principal amount of the 

Indebtedness and are paid within 60 days of the date 

incurred. 

(C) through (I) are reserved. 

(xi) It will file its own tax returns and maintain its records, books of account, 

bank accounts, financial statements, accounting records and other entity 

documents separate and apart from those of any other Person and will not 

list its assets as assets on the financial statement of any other Person; 

provided, however, that (A) Borrower will not be required to file its own 

tax returns if (1) it is treated as a “disregarded entity” for tax purposes and 

is not required to file tax returns under applicable law, or (2) it is required 

by applicable law to file consolidated tax returns, and (B) Borrower’s assets 

may be included in a consolidated financial statement of its Affiliate 

provided that (1) appropriate notation will be made on such consolidated 

financial statements to indicate the separateness of Borrower from such 

Affiliate and to indicate that Borrower’s assets and credit are not available 

to satisfy the debts and other obligations of such Affiliate or any other 

Person, and (2) such assets will also be listed on Borrower’s own separate 

balance sheet. 

(xii) Except for capital contributions or capital distributions permitted under the 

terms and conditions of its organizational documents, it will only enter into 

any contract or agreement with any general partner, member, shareholder, 



 

 

 

 

 55 

principal or Affiliate of Borrower or any Guarantor, or any general partner, 

member, principal or Affiliate thereof, upon terms and conditions that are 

commercially reasonable and substantially similar to those that would be 

available on an arm’s-length basis with third parties; provided that the 

Master Lease will not be deemed to violate this provision. 

(xiii) It will not maintain its assets in such a manner that will be costly or difficult 

to segregate, ascertain or identify its individual assets from those of any 

other Person. 

(xiv) Except as contemplated by the Loan Documents, it will not assume or 

guaranty (excluding any guaranty that has been executed and delivered in 

connection with the Note) the debts or obligations of any other Person, hold 

itself out to be responsible for the debts of another Person, pledge its assets 

to secure the obligations of any other Person or otherwise pledge its assets 

for the benefit of any other Person, or hold out its credit as being available 

to satisfy the obligations of any other Person. 

(xv) It will not make or permit to remain outstanding any loans or advances to 

any other Person except for those investments permitted under the Loan 

Documents and will not buy or hold evidence of indebtedness issued by any 

other Person (other than cash or investment-grade securities). 

(xvi) It will file its own tax returns separate from those of any other Person, 

except if Borrower or Master Tenant, as applicable, (A) is treated as a 

“disregarded entity” for tax purposes and is not required to file tax returns 

under applicable law or (B) is required by applicable law to file consolidated 

tax returns, and will pay any taxes required to be paid under applicable law.  

(xvii) It will hold itself out to the public as a legal entity separate and distinct from 

any other Person and conduct its business solely in its own name, will 

correct any known misunderstanding regarding its separate identity and will 

not identify itself or any of its Affiliates as a division or department of any 

other Person. 

(xviii) It will maintain adequate capital for the normal obligations reasonably 

foreseeable in a business of its size and character and in light of its 

contemplated business operations and will pay its debts and liabilities from 

its own assets as the same become due; provided, however, nothing in this 

Section (xviii) will require any member or partner of Borrower, Master 

Tenant (if Borrower is a DST), as applicable, or any Borrower Principal to 

make any equity contribution to Borrower or Master Tenant, as applicable, 

or any other person. 

(xix) It will allocate fairly and reasonably shared expenses with Affiliates 

(including shared office space) and use separate stationery, invoices and 

checks bearing its own name.  
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(xx) It will pay (or cause the Property Manager to pay on behalf of Borrower 

from Borrower’s funds) its own liabilities (including salaries of its own 

employees and any fair and reasonable allocated portion of shared expenses 

with Affiliates) from its own funds; provided, however, nothing in this 

paragraph (xx) will require any member or partner of Borrower or any 

Borrower Principal to make any equity contribution to Borrower. 

(xxi) It will not acquire obligations or securities of its partners, members, 

shareholders, or Affiliates, as applicable.  

(xxii) Except as contemplated or permitted by the Property Management 

Agreement with respect to the Property Manager or any Master Lease, it 

will not permit any Affiliate or constituent party, other than Signatory 

Trustee, if Borrower is a DST, Master Tenant if Borrower is a DST, and 

Property Manager, independent access to its bank accounts.  

(xxiii) It will maintain a sufficient number of employees (if any) in light of its 

contemplated business operations and pay the salaries of its own employees, 

if any, only from its own funds; provided, however, nothing in this Section 

(xxiii) will require any member or partner of Borrower, Master Tenant (if 

Borrower is a DST), as applicable, or any Borrower Principal to make any 

equity contribution to Borrower or Master Tenant, as applicable, or any 

other person.  

(xxiv) If such entity is a single member limited liability company, such entity will 

satisfy each of the following conditions: 

(A) Be formed and organized under Delaware law. 

(B) Have either one springing member that is a corporation or 

two springing members who are natural persons. If there is 

more than one springing member, only one springing 

member will be the sole member of Borrower, Master 

Tenant if Borrower is a DST or SPE Equity Owner (as 

applicable) at any one time, and the second springing 

member will become the sole member only upon the first 

springing member ceasing to be a member. 

(C) Otherwise comply with all Rating Agencies’ criteria for 

single member limited liability companies (including the 

delivery of Delaware single member limited liability 

company opinions acceptable in all respects to Lender). 

(D) At all times Borrower, Master Tenant if Borrower is a DST 

or SPE Equity Owner (as applicable) will have one and only 

one member. 
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(E) Intentionally Omitted. 

(xxv) If such entity is a single member limited liability company that is board-

managed, such entity will have a board of Managers separate from that of 

Guarantor and any other Person and will cause its board of Managers to 

keep minutes of board meetings and actions and observe all other Delaware 

limited liability company required formalities.  

(xxvi) If an SPE Equity Owner is required pursuant to the Loan Agreement, if 

Borrower is (A) a limited liability company with more than one member, 

then Borrower has and will have at least one member that is an SPE Equity 

Owner that has satisfied and will satisfy the requirements of Section 6.13(b) 

of the Loan Agreement and such member is its managing member, or (B) a 

limited partnership, then all of its general partners are SPE Equity Owners 

that have satisfied and will satisfy the requirements set forth in Section 

6.13(b) of the Loan Agreement. 

(xxvii) Reserved. 

(xxviii)Reserved. 



 

NewStar 17 Sweetwater Springs, DST 

EXHIBIT C 

EXHIBIT C 

Master Lease 

[attached] 



1 

MASTER LEASE 

FOR  

SWEETWATER SPRINGS 

 

 THIS MASTER LEASE (this “Lease”) is entered into to be effective as of February 6, 

2026, between NE Sweetwater Springs Manager, LLC, a Delaware limited liability company on 

behalf of NewStar 17 Sweetwater Springs, DST, a Delaware statutory trust (“Landlord”), and NE 

Sweetwater Springs Leaseco, LLC, a Delaware limited liability company (“Tenant”). 

 

W I T N E S S E T H: 

 

ARTICLE 1 

 

Demise of Real Estate 

 

 Landlord, for and in consideration of the rents to be paid and the covenants and agreements 

hereinafter contained to be kept and performed by Tenant, hereby demises and leases to Tenant 

and Tenant hereby lets and takes from Landlord, for the term hereinafter set forth, Landlord’s 

interest in the real estate commonly known as “Sweetwater Springs” situated at 1510 Duluth 

Highway Lawrenceville, Georgia 30043, as more particularly described in Exhibit “A” attached 

hereto and made a part hereof, together with the easements, rights and appurtenances thereunto 

belonging or appertaining, together with (i) the improvements, buildings, equipment and personal 

property located thereon and associated therewith and owned by Landlord, (ii) the leases and other 

agreements to occupy such improved real property, and (iii) all other rights and property (real, 

personal and intangible) associated with such improved real property (hereinafter called the “Real 

Estate” or the “Property”). 

 

ARTICLE 2 

 

Term of Lease 

 

 Section 2.01. The term of this Lease shall commence on the date hereof, and shall expire, 

unless sooner terminated as hereinafter provided, on the date that is ten (10) years and ninety-one 

(91) days after the date hereof (hereinafter referred to herein as the “Original Term”). Provided 

that Tenant is not in default hereunder as of the expiration of the Original Term or the renewal 

term, as applicable, this Lease shall automatically be renewed for three (3) successive five (5) year 

terms upon expiration of the Original Term or the renewal term, as applicable, on the same terms 

and conditions contained herein, provided that Tenant may elect not to renew by providing 

Landlord sixty (60) days’ prior written notice prior to the expiration of the Original Term or 

renewal term (the Original Term, including all applicable extensions, is referred to herein as the 

“Term”). Each year during the Term is herein called a “Lease Year.” The first Lease Year shall 

commence on the date hereof and end on December 31, 2026; each subsequent Lease Year (or of 

any renewal Term) shall commence on January 1st and end on December 31st, except for the last 

Lease Year, which shall begin on January 1, 2036 and end on the last day of the Original Term. 

For the avoidance of doubt and notwithstanding the foregoing, the rental amounts reflected herein 

for the Original Term shall reflect that no rental payments are owed for the portion of the final 
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Lease Year of the Original Term beginning on March 2, 2036 through the end of the final Lease 

Year of the Original Term. The term of this Lease shall automatically terminate upon the sale of 

the Property. For the avoidance of doubt, for so long as any obligation remains outstanding under 

any of the Loan Documents (as hereinafter defined), the Term of this Lease shall automatically 

extend beyond the Original Term or renewal term, as applicable, and shall continue in full force 

and effect thereafter until all such obligations have been fully performed and satisfied. 

 

 Section 2.02. This Lease constitutes the absolute and unconditional obligation of Tenant. 

Tenant waives all rights which are not expressly stated in this Lease but which may now or 

otherwise be conferred by law (i) to quit, terminate or surrender this Lease or the Real Estate, (ii) 

to any setoff, counterclaim, recoupment, abatement, suspension, deferment, diminution, 

deduction, reduction or defense of or to “Rent” (as defined below) or any other sums payable under 

this Lease, except as otherwise expressly provided in this Lease, and (iii) for any statutory lien or 

offset right against Landlord or its property. Notwithstanding Section 2.02(i) above, if a person 

not affiliated with Tenant is the administrative trustee (or otherwise in control) of Landlord, Tenant 

shall have the right to terminate this Lease in the event of a default by Landlord hereunder. Further, 

notwithstanding anything in this Lease to the contrary, and subject to the terms and conditions of 

the Loan Documents, and with Lender’s consent, this Lease may be terminated by the Tenant or 

Landlord in the event the Landlord ceases to be a Delaware statutory trust. 

 

ARTICLE 3 

 

Rent 

 

 Section 3.01. 

 

(a) Tenant shall pay to Landlord during the Term, in currency of the United 

States of America, at the office of Landlord, or at such other address as shall be specified, in 

writing, from time to time by Landlord, the rentals hereinafter provided. If Landlord so requests, 

Tenant agrees to make Rent payments by wire transfer of immediately available federal funds.  

 

(b) Tenant covenants to pay Landlord, in lawful money of the United States of 

America, without notice or demand and without any set-off, deduction or abatement whatsoever 

except with respect to Additional Rent and Supplemental Rent (but not Base Rent) to the extent 

set forth in Section 7.04 hereof, at the office of Landlord, or at such other address designated by 

Landlord during the Term of this Lease, the following: 

 

 (i) an annual amount, as set forth in Exhibit “C”, (the “Base Rent”) on 

the first (1st) day of each month, or such other date as shall be required by Landlord in order to 

allow Landlord to service debt service and other payment obligations under the Loan Documents. 

Landlord hereby directs Tenant to pay each monthly installment of Base Rent to Newpoint Real 

Estate Capital LLC, a Michigan limited liability company, or its successors and/or assigns 

(“Lender”) in accordance with the terms and conditions of the documents (collectively, the “Loan 

Documents”) evidencing and/or securing the loan in the approximate original principal amount of 

$17,600,000 (the “Loan”) from Lender to Landlord. For the avoidance of doubt, the foregoing 

direction does not constitute an assumption of Landlord’s obligations under the Loan Documents, 
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and does not alter Landlord’s obligations thereunder, but rather is an accommodation to Landlord 

which constitutes consideration hereunder. Prorated monthly payments of Base Rent shall be made 

if the Term of this Lease begins on a date other than the first day of a month or ends on a date 

other than the last day of a month. Such payments shall be prorated based on the number of days 

in the prorated month. In the event that the payments due Lender under the Loan Documents are 

modified, then Base Rent, Additional Rent and Supplemental Rent (each as applicable) hereunder 

shall be equitably adjusted to take such modification into account. For the avoidance of doubt, 

Base Rent does not include any balloon payments or otherwise accelerated payment of principal 

that may be required under the Loan Documents, and further for the avoidance of doubt does not 

include any amounts funded by Landlord as “Lender Mandated Reserves” (as defined herein), for 

“Impositions” (as defined herein) or otherwise in connection with the Landlord’s acquisition of 

the Property. Base Rent shall include amounts required by the Lender to be deposited monthly 

with Landlord (or Landlord’s designee), in connection with its payment of Base Rent, to fund the 

Replacement Reserve Funds (as defined herein) and the Tax and Insurance Reserve Fund (as 

defined herein) in connection with Landlord’s obligation to Lender (collectively the “Lender 

Mandated Reserves,” with any account(s) holding such reserves the “Lender Mandated 

Reserve Account”), which Tenant may use to pay for Capital Expenses, subject to the terms of 

the Loan Documents notwithstanding anything to the contrary contained herein. 

 

(ii) an amount equal to one hundred percent (100%) of the Gross Income 

for a year in excess of the additional rent breakpoint for the Lease Year (the “Additional Rent 

Breakpoint”), up to a maximum amount for such Lease Year (the “Additional Rent Cap”), each 

as outlined on Exhibit “C” (such amount the “Additional Rent”). Additional Rent shall be 

calculated on a calendar year basis (prorated for any partial calendar year). Tenant shall pay 

Additional Rent to Landlord in monthly installments. Such installment payments shall be based on 

Tenant’s good faith estimates taking into consideration the operational characteristics of the 

Property. Prorated monthly payments of Additional Rent shall be made if the Term of this Lease 

begins on a date other than the first day of a month or ends on a date other than the last day of a 

month. Tenant and Landlord shall reconcile Additional Rent within ninety (90) days after the end 

of each calendar year. For purposes of this Lease, “Gross Income” means all income collected by 

Tenant from rents, license fees and/or assessments and other items arising from the use of the 

Property, including but not limited to, rents on the Property, space tenant payments for 

reimbursement of real estate taxes, property liability and other insurance, common area 

maintenance, tax reduction fees, late fees, returned check charges, damages and repairs, and all 

other space tenant reimbursements, administrative charges, proceeds of rental interruption 

insurance, parking fees, reimbursement of lender impounds for insurance, real estate taxes and 

reserves, proceeds from insurance claims, income from coin operated machines and other 

miscellaneous income, due or to become due, less any allowances for uncollectable receivables.  

 

(iii) An amount equal to a stated percent on Exhibit “C” of Gross Income 

for a year that exceeds the supplemental rent breakpoint for that year (“Supplemental Rent 

Breakpoint”), as outlined on Exhibit “C” (such amount the “Supplemental Rent,” and together 

with Base Rent, Additional Rent and any other amounts payable by Tenant to Landlord hereunder, 

“Rent”). Supplemental Rent shall only be paid after Base Rent and Additional Rent have been 

fully paid. Supplemental Rent shall be calculated on a calendar year basis (prorated for any partial 
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year) and shall be paid in arrears by Tenant to Landlord within ninety (90) days after the end of 

each calendar year.  

 

 (iv) Notwithstanding the foregoing, or anything in this Lease to the 

contrary, Base Rent includes only the amounts specified in Section 3.01(b)(i) and does not, by way 

of illustration but not limitation, include any balloon payments, acceleration of payments, 

increased payments arising by reason of an event of default under the Loan. In the event that the 

payments due to the Lender under the Loan Documents are increased other than as already 

contemplated in this Section 3.01(b) and Tenant is required to remit such payments out of cash 

flow from the Property that exceeds the Base Rent contemplated in Section 3.01(b)(i), then to the 

extent (and only to the extent) of such cash flow in excess of Base Rent, such increased payments 

remitted to the Lender by Tenant will be treated: (1) as having been paid to Landlord as Additional 

Rent and Supplemental Rent (each as applicable) in satisfaction of Tenant’s obligation to pay such 

amounts to Landlord under this Lease; and then (2) remitted by Tenant on behalf of Landlord to 

the Lender in satisfaction of Landlord’s obligations under the Loan Documents. 

 

(v) [Intentionally omitted] 

 

  (c) Subject to Section 3.01(e), additional financial obligations of Tenant to 

Landlord consist of the following: 

 

(i) Tenant shall pay (A) all costs and expenses (and taxes, if any, 

thereon) paid or incurred in respect of the operation, maintenance, management and security of the 

Property which, in accordance with industry standard accounting practices are properly chargeable 

to the operation, maintenance, management and security of the Property, including the “Cost of 

Utilities” (which for purposes of this Lease shall mean the cost of electricity, gas, oil, steam, water, 

cable, internet, air conditioning and other fuel and utilities used or consumed in connection with 

the Property), property management fees, reasonable attorneys’ fees and disbursements and 

auditing, management and other professional fees and expenses (hereinafter collectively, in 

addition to the items described in Section 7.01, referred to as “Operating Costs”), and (B) before 

any fine, penalty or cost may be added thereto for the nonpayment thereof, subject to Section 

3.01(e) hereof, all taxes, assessments, water and sewer rents, rates and charges, charges for public 

utilities, excises, levies, license and permit fees and other similar charges associated with the Real 

Estate and the transactions contemplated in this Lease in excess of the Tax and Insurance Reserve 

Fund (hereinafter collectively referred to as “Impositions” and any of the same is hereinafter 

referred to as each an “Imposition” as the context may require). 

 

   (ii) Nothing herein shall obligate Tenant to pay, and the term 

“Impositions” shall exclude, federal, state or local (A) transfer taxes as the result of a conveyance 

by (or suffered by) Landlord, (B) franchise, capital stock or similar taxes if any, of Landlord, 

(C) income, excess profits or other taxes, if any, of Landlord, determined on the basis of or 

measured by its net income, or (D) any estate, inheritance, succession, gift, capital levy or similar 

taxes, unless the taxes referred to in clauses (B) and (C) above are in lieu of or a substitute for any 

other tax or assessment upon or with respect to any of the Real Estate which, if such other tax or 

assessment were in effect at the commencement of the Term, would be payable by Tenant. In the 

event that any assessment against any of the Real Estate may be paid in installments, Tenant shall 
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have the option to pay such assessment in installments; and in such event, Tenant shall be liable 

only for those installments which become due and payable during the Term. Tenant shall prepare 

and file all tax reports required by governmental authorities which relate to the Impositions. 

 

   (iii) Subject to the Landlord’s prior consent, Tenant shall not be required 

to pay any Imposition so long as Tenant shall contest, in good faith and at its expense, the amount 

thereof by appropriate proceedings which shall operate during the pendency thereof to prevent the 

collection of, or other realization upon any property securing, the Imposition. Without Landlord’s 

prior consent, in no event shall Tenant pursue any contest with respect to any Imposition in such 

manner that exposes Landlord to (A) criminal liability, penalty or sanction, (B) any civil liability, 

penalty or sanction for which Tenant has not made provisions reasonably acceptable to Landlord 

and Lender or (C) defeasance of its interest in the Real Estate. Tenant agrees that each such contest 

shall be promptly and diligently prosecuted to final conclusion, except that Tenant shall have the 

right to attempt to settle or compromise such contest through negotiations. Tenant shall pay and 

save Lender and Landlord harmless against any and all losses, judgments, decrees and costs 

(including all reasonable attorneys’ fees and expenses) in connection with any such contest and 

shall, promptly after the final determination of such contest, fully pay and discharge the amounts 

which shall be levied, assessed, charged or imposed or be determined to be payable therein or in 

connection therewith, together with all penalties, fines, interest, costs and expenses thereof or in 

connection therewith, and perform all acts the performance of which shall be ordered or decreed 

as a result thereof. 

 

  (d) Provided such monthly escrows are required by Lender, Tenant shall 

deposit monthly with Landlord (or Landlord’s designee), simultaneously with its payment of Rent, 

as additional rent, one-twelfth (1/12) of the Impositions and premiums for insurance required under 

Article 4 hereof, which amounts may be adjusted from time to time depending on such Impositions 

and insurance premiums from time to time, in amounts sufficient to pay the same when due. This 

Section 3.01 is subject to the terms and conditions of the Loan Documents. Tenant may use the 

Tax and Insurance Escrow Funds (as defined in the Loan Agreement) to fund such payments. Any 

such tax or insurance reserve amounts (and the items that such funds are used to satisfy) shall for 

all purposes of this Lease be treated not as an obligation of Tenant to Landlord but rather an 

obligation of Landlord which Landlord was required by Lender to fund and satisfy in connection 

with Landlord’s acquisition of the Property. 

 

(e) Tenant and Landlord hereby agree that, as provided in this Lease, Tenant 

will pay, on behalf of Landlord, any real estate taxes with respect to the Property, the Insurance 

Costs (as defined in Section 4.02) and the Cost of Utilities (the “Uncontrollable Expenses”). 

Nevertheless, Landlord and Tenant hereby agree that Tenant is financially responsible solely for 

the amount of Uncontrollable Expenses set forth as the projected Uncontrollable Expenses in the 

Financial Forecast attached as Exhibit “E” to the NewStar 17 Sweetwater Springs, DST private 

placement memorandum (the “Financial Forecast”) (such projected amounts the “Projected 

Uncontrollable Expenses”). If the actual Uncontrollable Expenses for any calendar year exceed 

the Projected Uncontrollable Expenses for such calendar year, then Tenant shall be entitled to 

reimbursement by Landlord for such excess by offsetting the amount of such excess against the 

rent falling due hereunder. If the actual Uncontrollable Expenses are less than the Projected 

Uncontrollable Expenses, then Tenant shall pay such amount to Landlord as additional Rent 
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hereunder (determined and paid in a manner consistent with the determination and payment 

hereunder of Supplemental Rent); provided, however, that any funds expended by Tenant to 

achieve a reduction in Uncontrollable Expenses shall be treated as a Capital Expense that is 

recoverable by Tenant from the rent or is treated as an advance made by Tenant to Landlord and 

recoverable pursuant to Section 7.04 below. 

 

 Section 3.02. Landlord shall promptly send to Tenant all bills which it may receive for 

Impositions and Operating Costs referred to in Section 3.01 above. Tenant shall make payment of 

all Impositions directly to the appropriate Governmental Authority (as hereinafter defined) and all 

Operating Costs to the parties to whom such amounts are due and payable. Within fifteen (15) 

days after receipt thereof, Tenant shall make available to Landlord for its inspection official 

receipts of the appropriate taxing authority, or other proof satisfactory to Landlord, evidencing the 

payment of any Imposition payable directly by Tenant to a Governmental Authority as in this 

Article provided. To the extent available, Tenant shall be entitled to use amounts deposited 

pursuant to Section 3.01(c) above to fund the payment of Impositions and premiums for insurance. 

 

 Section 3.03. Landlord shall inform Tenant in writing, within five (5) business days 

following receipt of notice thereof, of any audit, threatened audit, or other administrative or judicial 

proceeding or action by any Governmental Authority which could give rise to an obligation by 

Tenant to pay, or indemnify Landlord for, Impositions. 

 

 Section 3.04. Notwithstanding any other terms of this Article 3, Tenant shall not be 

required to pay, nor to indemnify or hold harmless Landlord to the extent (and only to the extent) 

that any Imposition or Operating Cost arises or is increased directly as a result of the breach by 

Landlord of any of its obligations under this Lease. 

 

 Section 3.05. To the extent that any portion of the Operating Costs or Impositions relate to 

any period not included within the Term, Tenant’s obligation to pay the same shall be prorated. 

 

 Section 3.06. Except as otherwise provided in this Lease, Tenant shall pay the Rent, 

Operating Costs, Impositions and all other amounts due and payable hereunder without notice, 

demand, setoff, counterclaim, deduction, defense, abatement, suspension, deferment, diminution 

or reduction during the Term. 

 

 Section 3.07. If any installment of Rent is not paid within fifteen (15) days after written 

notice is given by Landlord to Tenant that the same is overdue, Tenant shall pay to Landlord, as 

additional rent, a late charge equal to the late charge assessed by Landlord’s lender with respect to 

the mortgage payment which would have been funded by Landlord utilizing such overdue 

installment of Rent, had it been paid to Landlord in a timely fashion. 

 

 Section 3.08. Landlord and Tenant agree that this Lease is a true lease and does not 

represent a financing arrangement, partnership, joint venture, management or other arrangement. 

Each party shall reflect the transactions represented by this Lease in all applicable books, records 

and reports (including, without limitation, income tax filings) in a manner consistent with “true 

lease” treatment rather than “financing,” “partnership” or “management” treatment. 
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Section 3.09 For avoidance of doubt, and subject to the terms and conditions of the Loan 

Documents, Tenant’s obligation to pay rent and any other amounts to Landlord shall be limited to 

the Rent and Tenant shall be entitled to retain any other revenues generated by the Real Estate 

after payment of Rent and any other amounts Tenant is expressly required to pay under this Lease. 

 

Section 3.10 While the Loan is outstanding, Tenant shall, as an accommodation to 

Landlord, provide all financial information and other reporting information required under the 

Loan Documents to Lender on behalf of Landlord. 

 

ARTICLE 4 

 

Insurance 

 

 Section 4.01. Throughout the Term, Landlord may, at Landlord’s sole cost and expense, 

obtain and maintain insurance in amounts and against risks consistent with insurance coverages 

obtained and maintained by owners of improved real property similar to the Real Estate. 

 

 Section 4.02. Throughout the Term, Tenant shall, at Tenant’s sole cost and expense after 

the Tax and Insurance Escrow Funds have been utilized for payment of insurance premiums as 

provided in Section 7.04 (subject to Section 3.01(e)), obtain and maintain insurance, in the 

amounts and against the risks, described in Exhibit “B” attached hereto and made a part hereof, or, 

if different, such insurance, in the amounts and against the risks, as may be required by any lender 

that has made a loan to Landlord secured by the Property. Landlord shall be named as an additional 

insured on all such policies of insurance. To the extent any lender that has made a loan to Landlord 

secured by the Property requires a change to the insurance coverages described on Exhibit “B”, 

Landlord shall notify Tenant, in writing, not less than thirty (30) days prior to the date upon which 

any such change in insurance coverage is required to become effective hereunder. Any lender shall 

be named as an insured and loss payee on the property/casualty insurance policy and as an 

additional insured on the liability policy, as may be required by such lender. All costs incurred by 

Tenant in maintaining the insurance required by this Section 4.02 are herein collectively called the 

“Insurance Costs”. 

 

 Section 4.03. Landlord shall be furnished with evidence reasonably satisfactory to 

Landlord of Tenant’s payment of the premiums for the insurance coverage required by this Lease. 

Tenant shall renew all such insurance and deliver to Landlord certificates evidencing such 

renewals at least thirty (30) days before any such insurance is set to expire (except to the extent 

that provision for payment of the premiums therefor is actually made pursuant to Section 3.01(c) 

of this Lease). 

 

 Section 4.04. Other than with respect to Uncontrollable Expenses, Landlord shall not be 

required to incur any expense under any policy of insurance maintained by Tenant or to prosecute 

any claim against any insurer or to contest any settlement proposed by any insurer. Tenant may, at 

its cost and expense, prosecute any such claim or contest any such settlement. 
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ARTICLE 5 

 

Casualty and Restoration 

 

 Section 5.01. If during the Term all or any part of the Real Estate shall be damaged or 

destroyed by fire or other casualty, Tenant shall promptly give notice thereof to Landlord. 

 

 Section 5.02. 

 

(a) If during the Term all or any part of the Real Estate shall be damaged or 

destroyed by any fire or other casualty, this Lease shall continue in full force and effect. Subject 

in all respects to the terms of the Loan Documents, any insurance proceeds received by Landlord 

on account of such damage or destruction, less the actual cost, fees and expenses, if any, incurred 

in connection with adjustment of the loss, shall, provided no default by Tenant or Event of Default 

shall have occurred and be continuing hereunder, be used by Landlord to cause the repair, 

restoration or replacement of any portion of the Real Estate so damaged or destroyed as nearly as 

possible to its value, condition and character immediately prior to such damage or destruction and 

to pay contractors, subcontractors, materialmen, engineers, architects or other persons who have 

rendered services or furnished materials for said repairs, restorations or replacements (hereinafter 

collectively, the “Casualty Restoration”), and shall be paid out from time to time as the Casualty 

Restoration progresses upon the written request of Tenant. 

 

(b) If the insurance proceeds received by Landlord are applied to the cost of the 

Casualty Restoration and the insurance proceeds shall, at any time, be insufficient to pay the cost 

of the Casualty Restoration, Landlord shall use the Reserve Account (as hereinafter defined in 

Article 7) to make up the deficiency, subject to any required approvals of the first lienholder of the 

Property. In the event the Reserve Accounts are insufficient to make up the deficiency, Landlord 

shall be required to make up any remaining deficiency. If such net insurance proceeds shall exceed 

the cost of the Casualty Restoration, then, in such event, Landlord, shall retain the excess.  

 

 Section 5.03. If Landlord fails to diligently pursue to completion the Casualty Restoration 

of any portion of the Real Estate damaged or destroyed by fire or other casualty as provided in 

Section 5.02(a) above, then, in such event, subject to the terms and conditions of the Loan 

Documents, Tenant shall have the right to perform such Casualty Restoration on behalf of 

Landlord and at Landlord’s expense. Subject to any required approval of the first lienholder of the 

Property, Tenant shall have the right to use the Reserve Accounts in connection with any such 

Casualty Restoration performed by Tenant on behalf of Landlord. 

 

 Section 5.04. Landlord shall have the right to satisfy its obligations under this Article 5 by 

requiring the property manager of the Real Estate to perform the Casualty Restoration. 

  

Section 5.05. Notwithstanding the foregoing provisions of this Article 5, but subject to the 

terms of the Loan Documents, in the event all or a material portion of the Real Estate is damaged 

or destroyed by fire or other casualty, following which (i) Landlord’s lender elects not to make the 

insurance proceeds available to Landlord for restoration, and (ii) Landlord then elects not to 

reconstruct the Real Estate, then this Lease automatically shall terminate and neither party shall 
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have any further obligations hereunder. In addition, and for the avoidance of doubt, 

notwithstanding the provisions of Article 3, with respect to any insurance proceeds for business 

interruption or similar matters, if such insurance proceeds are paid to any party other than Tenant, 

or are otherwise not paid as contemplated under such applicable insurance policies, such amounts 

that are neither not paid as contemplated or that are paid to a person other than the Tenant will be 

treated as having been paid as Rent hereunder by the Tenant to the Landlord. 

 

ARTICLE 6 

 

Condemnation 

 

 Section 6.01.  

 

(a) If during the Term all or any part of the Real Estate shall be subject to a 

“Taking”, which shall mean any taking of the Real Estate or a part thereof, in or by condemnation 

or other eminent domain proceeding, this Lease shall continue in full force and effect. Tenant 

hereby assigns to Landlord any award, payment or compensation to which it may be or become 

entitled during the Term by reason of a Taking whether the same shall be paid or payable in respect 

of Tenant’s leasehold interest hereunder or otherwise. Subject in all respects to the terms of the 

Loan Documents, and provided no default by Tenant or Event of Default shall have occurred and 

be continuing hereunder, Landlord shall be obligated to cause the repair, restoration or rebuilding 

of any part of the Real Estate remaining after such Taking, including payment of all contractors, 

subcontractors, materialmen, engineers, architects or other persons who render services or furnish 

materials for said repairs, restorations or rebuilding (hereinafter collectively, the “Condemnation 

Restoration”). The Condemnation Restoration shall be performed by Landlord so as to restore the 

Real Estate, as nearly as possible, to its value, condition and character immediately prior to such 

Taking. Any award, payment or compensation paid or assigned to Landlord on account of said 

Taking, less the actual costs, fees and expenses, if any, incurred in connection with obtaining the 

award, shall be used by Landlord to perform the Condemnation Restoration. 

 

(b) If the award, payment or compensation received by Landlord as the result 

of a Taking are applied to the cost of the Condemnation Restoration and said award, payment or 

compensation shall, at any time, be insufficient to pay the cost of the Condemnation Restoration, 

Landlord shall use the Reserve Accounts (as hereinafter defined in Section 7.03) to make up the 

deficiency, subject to any required approvals of the first lienholder of the Property. Should the 

award, payment or compensation, together with the Reserve Accounts, be insufficient to pay the 

cost of the Condemnation Restoration, then Landlord shall be required to make up any remaining 

deficiency. If such award, payment or compensation shall exceed the cost of the Condemnation 

Restoration, then, in such event, Landlord shall retain the excess. 

 

(c) If Landlord fails to diligently pursue to completion the Condemnation 

Restoration of any portion of the Real Estate affected by any Taking as provided in Section 6.01(a) 

hereof, then, in such event, subject to the terms and conditions of the Loan Documents, Tenant 

shall have the right to perform such Condemnation Restoration on behalf of Landlord and at 

Landlord’s expense. Subject to any required approval of the first lienholder of the Property, Tenant 
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shall have the right to use the Reserve Accounts in connection with any such Condemnation 

Restoration performed by Tenant on behalf of Landlord. 

 

 (d) Landlord shall be entitled to participate in any Taking proceeding at 

Landlord’s cost and expense. 

 

Section 6.02. 

 

(a) If during the Term (i) there is a permanent Taking of all of the Real Estate, 

or (ii) there is a permanent taking of less than all of the Real Estate but it is impractical to rebuild 

the Real Estate and/or continue to operate the Real Estate as a multi-family apartment project, then 

this Lease automatically shall terminate, and neither party shall have any further obligations 

hereunder. 

 

(b) If during the Term (i) there is a permanent Taking of less than all of the Real 

Estate and it is economically feasible to rebuild the Real Estate and/or continue to operate the Real 

Estate as a multi-family apartment project, or (ii) the use or occupancy of any part, or all, of the 

Real Estate shall be temporarily requisitioned by any federal government, or any state or other 

political subdivision thereof, or any agency, court or body of the federal government, any state or 

other political subdivision thereof, exercising executive, legislative, judicial, regulatory or 

administrative functions (hereinafter collectively called “Governmental Authority”), then this 

Lease shall continue in full force and effect, however, (A) subject to the terms and conditions of 

the Loan Documents, Landlord shall proceed to perform any necessary repairs, restoration or 

replacement, and (B) Landlord and Tenant shall adjust the Rent in an equitable fashion to reflect 

the economic effect of any such Taking or temporary requisition. 

  

 Section 6.03. Landlord shall have the right to satisfy its obligations under this Article 6 by 

requiring the property manager of the Real Estate to perform the Condemnation Restoration. 

 

Section 6.04. This Article 6 is subject to the terms and conditions of the Loan Documents. 

 

ARTICLE 7 

 

Maintenance and Repairs 

 

 Section 7.01. Tenant shall be financially responsible for all Operating Costs, as defined in 

Section 3.01(c)(i). Tenant shall take good care (or cause good care to be taken) of the Real Estate, 

alleyways and passageways and the sidewalks, curbs and vaults adjoining the Real Estate, and 

keep the same (or cause the same to be kept) in good order and condition, ordinary wear and tear 

and obsolescence excepted, and make necessary nonstructural repairs thereto, interior and exterior. 

Tenant shall perform all personal property replacements and repairs, and all repairs necessary to 

avoid any structural damage or injury to the Real Estate, whether or not the cost of such 

replacements or repairs constitute Operating Costs borne by Tenant or Capital Expenses borne by 

Landlord, it being understood, for the avoidance of doubt, that Tenant’s performance obligations 

as set forth in this Section 7.01 (or in any other section of this Lease) do not alter the relative 

financial responsibilities of Tenant and Landlord otherwise established in this Lease, and it being 
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further understood, for the avoidance of doubt, that notwithstanding Tenant’s performance 

obligations set forth in this Section 7.01 and in Section 7.02, to the extent a Tenant performance 

obligation arises with respect to an item for which Landlord is financially responsible, Tenant shall 

not be obligated to perform such item if funds are not immediately available to Tenant, as 

reasonably determined by Tenant taking Tenant’s rights set forth in Section 7.04 into account, to 

compensate Tenant for any costs associated with such item. 

 

Section 7.02. Landlord shall be financially responsible for all “Capital Expenses,” which 

shall mean any and all costs and expenses incurred in connection with repairs, replacements, and 

improvements relating to the Property which are not Operating Costs and thus would be capitalized 

under industry standard accounting practices, including, but not limited to (i) replacement of and 

extraordinary service with respect to roofs, chimneys, gutters, downspouts, paving, curbs, ramps, 

driveways, parking lots, windows, foundations, exterior walls and all load bearing walls, exterior 

doors and doorways, windows, elevators, fences, gates and HVAC systems and components 

thereof, (ii) all costs of any type arising in connection with ongoing environmental testing and 

related matters and (iii) exterior painting or other façade maintenance. In addition, “Capital 

Expenses” shall include any obligations of the Landlord under the Loan Agreement with respect 

to environmental matters and capital repairs made at the Property, and shall further include the 

cost to address any such item, including any latent defect in the Property, whether identified under 

the Loan Agreement or otherwise. Other than as set forth in this Section 7.02, Landlord shall not 

be required to furnish any services or facilities or make any repairs, replacements or alterations in 

or to the Real Estate, and Tenant hereby assumes the full and sole responsibility for the operation, 

repair, replacement, maintenance and management of the Real Estate. 

 

Section 7.03. Subject to the terms and conditions of the Loan Documents, upon the 

execution of this Lease, Landlord shall deposit the following sums into separate accounts 

designated by Tenant: the “Replacement Reserve Funds,” which shall be $38,000 which shall 

constitute the initial funding of reserves required by Lender to be established by Landlord at the 

closing of the acquisition of the Real Estate (the “Replacement Reserve”) and which shall be 

available for payment of Capital Expenses during the Term; and the “Tax and Insurance Reserve 

Funds,” which shall be $344,402, which shall constitute the Landlord’s satisfaction of tax and 

insurance obligations, and which shall be available for payment of such items during the Term. In 

addition, Landlord shall fund the “Master Tenant Reserve Account” with a deposit in the amount 

of $215,000, which shall be available to Tenant as provided in Section 7.04. The Lender Mandated 

Reserve Accounts and the Master Tenant Reserve Account are collectively referred to herein as 

the “Reserve Accounts.” The Reserve Accounts shall be funded out of the proceeds of the Loan 

to the extent permitted thereunder. Subject to the terms and conditions of the Loan Documents, 

the Reserve Accounts shall be held by Tenant to use in accordance with this Lease. Upon the 

expiration or earlier termination of this Lease, any funds remaining in the Reserve Accounts shall 

be disbursed to Landlord or its designee.  

 

Section 7.04. Subject to any required approvals of the Lender and, if applicable, to the 

terms of the Loan Documents, funds in the Reserve Accounts shall be available to and may be 

withdrawn by Tenant to pay for (i) Operating Costs and Capital Expenses described in Section 

7.02, as determined by Tenant in its sole discretion, (ii) any Casualty Restoration, and (iii) any 

Condemnation Restoration. If the Reserve Accounts are not available for any reason and Tenant 
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elects to use funds of Tenant to pay for expenses for which Landlord is responsible hereunder 

(including, without limitation, funding any Lender Mandated Reserves that are used to pay for 

obligations hereunder that belong to Landlord), such amount shall be treated as a non-interest-

bearing loan from Tenant to Landlord, which Tenant may recover by set off against Additional 

Rent and Supplemental Rent (but not, for the avoidance of doubt, against Base Rent) and, if not 

previously repaid, out of the gross sales proceeds of the Property if such amounts are not repaid 

prior to the sale or exchange of the Property (or the expiration or earlier termination of this Lease 

if sooner). Any amounts so reimbursed by Landlord to Tenant out of Additional Rent, 

Supplemental Rent or proceeds from the sale of the Property shall be treated first as having been 

paid to Landlord (whether as Additional Rent, Supplemental Rent or proceeds from the sale of the 

Property) and then remitted by Landlord to Tenant in satisfaction of Landlord’s obligation pursuant 

to this Section 7.04. If funds held in the Reserve Accounts are used to pay for expenses for which 

Tenant is responsible hereunder, such amount shall be treated as a non-interest-bearing loan from 

Landlord to Tenant, which Tenant will reimburse to the Reserve Accounts as soon as practicable 

thereafter, and in no event later than the expiration or earlier termination of this Lease. 

 

Section 7.05. Tenant shall have the right to satisfy its obligations with respect to the 

Property under this Article 7 by requiring the property manager to cause the performance of such 

obligations. 

 

Section 7.06. The necessity for and adequacy of replacements, maintenance and repairs to 

the Real Estate pursuant to this Article 7 shall be measured by the standard which is appropriate 

for properties of similar construction, class and use in the area in which the Real Estate are situated. 

 

ARTICLE 8 

 

Alterations and Additions 

 

 Section 8.01. Subject to the terms and conditions of the Loan Documents, Tenant may 

make alterations to (but not additions to, removals of, and substitutions for) the buildings or any 

portion thereof situated on the Real Estate, provided that (a) no such alterations shall be undertaken 

without Landlord’s prior written consent; (b) the fair market value of the Real Estate shall not be 

lessened by reason thereof; (c) all such alterations shall be completed in compliance with any and 

all valid laws, rules, regulations, ordinances, orders, codes, judgments, decrees, injunctions, 

permits or similar norms or decisions of any Governmental Authority having jurisdiction over the 

Real Estate or the use, manner of use or occupancy thereof (hereinafter collectively called “Law”); 

and (d) any such additions shall become the property of Landlord when completed. Tenant shall 

discharge any and all liens filed against the Real Estate arising out of any alteration thereof and, 

upon the written request of Landlord, shall deliver to Landlord a surety bond or other security 

satisfactory to Landlord to assure the completion thereof. 

 

 Section 8.02. Tenant shall not construct or place upon the Real Estate any additional 

buildings, structures, facilities or other improvements without the prior written consent of 

Landlord. Notwithstanding anything else in this Lease, or at any time Landlord is a Delaware 

statutory trust, Landlord shall not have the right, power or ability to make more than minor non-

structural modifications to the Property (in accordance with Revenue Ruling 2004-86). 
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 Section 8.03. Tenant shall have the right, from time to time, to purchase personal property 

to be used for the benefit of the Real Estate. Upon the expiration of the Term, all such personal 

property shall belong to Landlord. 

 

ARTICLE 9 

 

Compliance with Law; Zoning 

 

 Section 9.01. Tenant shall during the Term, at its sole cost and expense, except for 

noncompliance which may have existed prior to the commencement of the Term, promptly comply 

(or cause compliance) with all Laws which may be applicable to the Real Estate or to the use, 

manner of use or occupancy thereof, and shall take all actions reasonably necessary to comply 

with any and all orders or requirements affecting the Property by any federal, state, county or 

municipal authority having jurisdiction over the Property. Tenant shall likewise observe and 

comply (or cause observance and compliance) with the requirements of all policies of public 

liability, fire and other insurance at any time in force with respect to the Real Estate. In addition, 

Tenant shall cause all tenants, subtenants or other occupants of the Real Estate to comply with all 

Laws which may be applicable to the Real Estate or to the use, manner of use or occupancy thereof. 

 

 Section 9.02. Tenant shall not cause or maintain any nuisance in or upon the Real Estate. 

Tenant shall not suffer or permit the Real Estate, or any portion thereof, to be used by the public, 

as such, in any way as might tend to impair Landlord’s title thereto. 

 

 Section 9.03. If Tenant fails to timely take (or cause to be taken), or to diligently and 

expeditiously proceed to complete (or cause completion) in a timely fashion, any such action 

described in Section 9.01 or 9.02 hereof, Landlord may, in its sole and absolute discretion, upon 

prior written notice to Tenant, make payments toward the performance or satisfaction of the same, 

but shall in no event be under any obligation to do so. All sums so advanced or paid by Landlord 

(including, without limitation, counsel and consultant fees and expenses, investigation and 

laboratory fees and expenses, and fines or other penalty payments) and all sums paid in connection 

with any judicial or administrative investigation or proceeding relating thereto, will immediately, 

upon demand, become due and payable from Tenant. 

 

 Section 9.04. Without Landlord’s prior written consent, Tenant shall not (a) change, 

consent or apply for the change of the zoning or any land use regulation affecting the Real Estate 

or any part thereof, or (b) combine the Real Estate with any other parcel to create an enlarged 

zoning or tax lot. 

 

ARTICLE 10 

 

Discharge of Liens 

 

 In the event that the Real Estate or any part thereof or Tenant’s leasehold interest therein 

shall, at any time during the Term, become subject to any vendor’s, mechanic’s, laborer’s, 

materialman’s or other, encumbrance or charge other than any such lien based upon the furnishing 
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of materials or labor to Landlord and contracted for by Landlord, Tenant shall cause the same, at 

its sole cost and expense, to be discharged or bonded promptly after notice thereof. 

 

ARTICLE 11 

 

Right of Landlord to Perform Tenant’s Covenants 

 

 Landlord shall have the right at any time, after ten (10) days’ notice to Tenant (or without 

notice in case of emergency or in case any fine, penalty or cost may otherwise be imposed or 

incurred), or upon such lesser period of notice as is otherwise herein provided for, to make any 

payment or perform any act required of Tenant under this Lease, and in exercising such right, to 

incur necessary and incidental costs and expenses, including, without limitation, reasonable 

counsel fees and expenses. Nothing herein shall imply any obligation on the part of Landlord to 

make any payment or perform any act required of Tenant, and the exercise of the right so to do 

shall not constitute a release of any obligation or a waiver of any default. All payments made by 

Landlord and all costs and expenses incurred by Landlord in connection with any exercise of such 

right, shall be payable to Landlord by Tenant within ten (10) days after written demand. 

 

ARTICLE 12 

 

Entry on Real Estate by Landlord 

 

 At any time, Landlord, through its agents or employees, at all reasonable times and upon 

prior notice to Tenant, shall have the right to enter the Real Estate to inspect same. 

 

ARTICLE 13 

 

Assignment and Subletting 

 

 Section 13.01. Tenant shall not assign this Lease or its interest under this Lease, directly 

or indirectly, unless it first obtains the prior written consent of Landlord and Lender, which may 

be withheld in either’s sole discretion, whether reasonable or unreasonable. Notwithstanding the 

foregoing, but subject to the terms and conditions of the Loan Documents, Tenant shall have the 

right to enter into individual space tenant leases at the Real Estate (“Space Leases”) or modify, 

amend, cancel, terminate, extend or renew any Space Leases. In addition, Tenant shall not grant 

easements, licenses, rights-of-way or any other rights or privileges in the nature of easements with 

respect to the Real Estate without the prior written consent of Landlord in each instance. Landlord 

shall have an unconditional right to assign the Master Lease, subject only to obtaining the consent 

of Lender. For the avoidance of doubt, this Section 13.01 does not apply to any direct or indirect 

transfers of any ownership interest in Tenant. 

 

 Section 13.02. During the Term, neither this Lease nor the Term hereby demised shall be 

mortgaged by Tenant, nor shall Tenant mortgage or pledge the interest of Tenant in and to any 

Space Lease or the rentals payable thereunder, except as required by the Lender in connection with 

a first mortgage loan secured by the Real Estate. Any such mortgage or pledge and any Space 
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Lease, easement, license, right-of-way or other right or privilege made or granted in violation of 

or without compliance with Section 13.01 of this Lease shall be null and void. 

 

  Section 13.03. Each of the Space Leases entered into after the date hereof must in each 

instance contain provisions substantially as follows:  

(“Sublessee”) covenants and agrees that, if by reason of a default (after the expiration of 

all applicable notice and grace periods) upon the part of NE Sweetwater Springs Leaseco, 

LLC, the tenant under the underlying lease (“Sublessor”), dated February 6, 2026 between 

NE Sweetwater Springs Manager, LLC, on behalf of NewStar 17 Sweetwater Springs, 

DST, as landlord, and Sublessor, as Tenant, covering the Real Estate (the “Master Lease”), 

or if for any other reason of any nature whatsoever the Master Lease is terminated by 

summary dispossess proceeding or otherwise, Sublessee, at the request in writing of the 

then landlord under such Master Lease, shall attorn to and recognize such successor or 

assignee of sublessor, or any other tenant under the Master Lease (as the same may be 

modified, amended or replaced) as Sublessee’s landlord. Sublessee covenants and agrees 

to execute and deliver, at any time and from time to time, upon the request of Landlord 

under such underlying lease, any instrument which may be necessary or appropriate to 

evidence such attornment. Sublessee further waives the provisions of any statute or rule of 

law now or hereafter in effect which may terminate this lease or give or purport to give 

Sublessee any right of election to terminate this lease or to surrender possession of the Real 

Estate demised hereby in the event such underlying lease terminates or in the event any 

such proceeding is brought by such landlord under such underlying lease, if such landlord 

shall have requested in writing that Sublessee agree that this lease shall not be affected in 

any way whatsoever by any such proceeding or termination.” 

Section 13.04. Tenant may not otherwise sell, assign, transfer, mortgage, pledge or 

otherwise dispose of any interest in, including personal property (other than obsolete or worn out 

personalty that are contemporaneously replaced by unencumbered items of equal or better function 

and quality), of the Property without Landlord’s prior written consent, which Landlord may grant 

or withhold in its sole and absolute discretion. 

 

ARTICLE 14 

 

Use of Real Estate; Quiet Enjoyment 

 

 Section 14.01. Tenant shall use the Real Estate solely as a multifamily residential rental 

property and other uses incidental thereto. 

 

 Section 14.02. Tenant, upon paying amounts payable under this Lease provided for and 

observing and keeping the covenants, agreements, terms and conditions of this Lease on its part to 

be observed and performed, shall, subject to the covenants, agreements, terms and conditions of 

this Lease, lawfully and quietly hold, occupy and enjoy the Real Estate during the Term, without 

hindrance or molestation by Landlord or by any other party claiming under Landlord. 
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ARTICLE 15 

 

Indemnification of Landlord; Limitation of Liability 

 

 Section 15.01. In addition to Tenant’s obligations to indemnify Landlord as set forth in 

other Sections of this Lease, Tenant will indemnify and save harmless Landlord, its beneficiaries, 

trustees, partners, members, shareholders, officers, directors and employees (each individually an 

“Indemnified Party” and collectively, the “Indemnified Parties”) from and against any and all 

liabilities, obligations, damages, penalties, claims, costs, charges and expenses, including, without 

limitation, reasonable attorneys’ fees and expenses, which may be imposed upon or incurred by or 

asserted against such persons (except to the extent the same are caused by the negligence or willful 

misconduct of Landlord, its agents, employees, licensees, invitees, contractors and/or 

subcontractors) by reason of any of the following occurring during the Term: 

 

  (a) any work or thing done by anyone other than Landlord in, on or about the 

Real Estate or any part thereof; 

 

  (b) any use, non-use, possession, occupation, condition, operation, 

maintenance or management of the Real Estate or any part thereof or any street, alley, sidewalk, 

curb, passageway or space adjacent thereto; 

 

  (c) any negligence of Tenant or any agent, contractor, employee, licensee or 

invitee of Tenant; 

 

  (d) any accident or injury to any person (including death) or damage to property 

occurring in, on or about the Real Estate or any part thereof or any street, alley, sidewalk, curb, 

passageway, or space adjacent thereto; and 

 

  (e) any failure on the part of Tenant to perform or comply with any of the 

agreements, terms or conditions contained in this Lease on its part to be performed or complied 

with. 

 

 In the event that any action or proceeding shall be brought against an Indemnified Party by 

reason of any matter covered by this Section, Tenant, upon notice from the Indemnified Party, will 

at Tenant’s sole cost and expense resist or defend the same. To the extent of the proceeds received 

by Landlord under any insurance policy furnished or supplied to Landlord by Tenant, Tenant’s 

obligation to indemnify and save harmless an Indemnified Party against the hazard which is the 

subject of such insurance shall be deemed to be satisfied. Tenant acknowledges that Landlord may 

enter into Loan Documents, which may include provisions for personal liability for Landlord on 

certain “nonrecourse carve-outs.” Tenant hereby agrees that to the extent that Landlord is required 

to make payments on such indemnification as a direct result of (i) Tenant’s fraud, willful 

misconduct or misappropriation, (ii) Tenant’s commission of a criminal act, (iii) the misapplication 

by Tenant of any funds derived from the Property received by Tenant, including any failure to 

apply such proceeds in accordance with Lender requirements, or (iv) damage or destruction to the 

Property caused by acts of Tenant that are grossly negligent, Tenant will indemnify Landlord for 

any such liability that was caused by such actions. 
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 Section 15.02. 

 

(a) Tenant is fully familiar with the physical condition of the Real Estate and 

takes the same hereunder “as is” and “where is.”  

 

 (b) TENANT ACKNOWLEDGES THAT LANDLORD (WHETHER 

ACTING AS LANDLORD HEREUNDER OR IN ANY OTHER CAPACITY) HAS NOT MADE 

AND WILL NOT MAKE, NOR SHALL LANDLORD BE DEEMED TO HAVE MADE, ANY 

WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, WITH RESPECT TO THE 

REAL ESTATE, INCLUDING ANY WARRANTY OR REPRESENTATION AS TO ITS 

FITNESS FOR USE OR PURPOSE, DESIGN OR CONDITION FOR ANY PARTICULAR USE 

OR PURPOSE, AS TO THE QUALITY OF THE MATERIAL OR WORKMANSHIP THEREIN, 

LATENT OR PATENT, AS TO LANDLORD’S TITLE THERETO, OR AS TO VALUE, 

COMPLIANCE WITH SPECIFICATIONS, LOCATION, USE, CONDITION, 

MERCHANTABILITY, QUALITY, DESCRIPTION, DURABILITY OR OPERATION, IT 

BEING AGREED THAT ALL RISKS INCIDENT THERETO ARE TO BE BORNE BY 

TENANT. In the event of any defect or deficiency in the Real Estate of any nature, whether patent 

or latent, Landlord shall not have any responsibility or liability with respect thereto or for any 

incidental or consequential damages (including strict liability in tort). The provisions of this 

Section 15.02 have been negotiated, and the foregoing provisions are intended to be a complete 

exclusion and negation of any warranties by Landlord, express or implied, with respect to the Real 

Estate, arising pursuant to the uniform commercial code or any other Law now or hereafter in 

effect or otherwise. 

 

 (c) Tenant acknowledges and agrees that Tenant has examined the title to the 

Real Estate prior to the execution and delivery of this Lease and has found such title to be 

satisfactory for the purposes contemplated by this Lease. 

 

  (d) Landlord hereby assigns to Tenant, to the extent assignable and without 

recourse or warranty whatsoever, all warranties, guaranties and indemnities, express or implied, 

and similar rights which Landlord may have against any third party in respect of the Real Estate, 

including, without limitation, any manufacturer, seller, engineer, contractor or builder, including, 

but not limited to, any rights and remedies existing under contract or pursuant to the uniform 

commercial code (collectively, the “Guaranties”) except those which relate to the structural 

components of the Real Estate. Such assignment shall remain in effect until the expiration or earlier 

termination of this Lease. Landlord shall also retain the right to enforce any Guaranties assigned 

in the name of Tenant upon the occurrence of an Event of Default. Landlord hereby agrees to 

execute and deliver at Tenant’s expense such further documents, including powers of attorney, as 

Tenant may reasonably request in order that Tenant may have the full benefit of the assignment 

effected or intended to be effected by this Section 15.02(d). Upon the termination of this Lease, 

the Guaranties shall automatically revert to Landlord. The foregoing provision of reversion shall 

be self-operative and no further instrument of reassignment shall be required. In confirmation of 

such reassignment Tenant shall execute and deliver promptly any certificate or other instrument 

which Landlord may request. Any monies collected by Tenant under any of the Guaranties after 

the occurrence of and during the continuation of an Event of Default shall be held in trust by Tenant 
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and promptly paid over to Landlord. To the extent any of the Guaranties are not assignable by 

Landlord, Landlord shall, upon request by Tenant, enforce same for the benefit of Tenant, at 

Tenant’s sole cost and expense. 

 

 Section 15.03. Tenant shall indemnify Landlord against all legal costs and charges incurred 

in obtaining possession of the Real Estate after default by Tenant or after Tenant’s default in 

surrendering possession upon expiration or earlier termination of this Lease or enforcing any 

covenant or agreement of Tenant herein contained. 

 

 Section 15.04. Notwithstanding anything to the contrary provided in this Lease, there shall 

be absolutely no personal liability on the part of Lender, Landlord, its affiliates, beneficiaries, 

trustees, members, partners, officers, directors, agents, employees, and/or disclosed or undisclosed 

principals with respect to any of the terms, covenants and conditions of this Lease, and Tenant 

shall look solely to the equity of Landlord in the Property for the satisfaction of each and every 

remedy of Tenant in the event of any breach by Landlord of any of the terms, covenants and 

conditions of this Lease, such exculpation of personal liability to be absolute and without any 

exception whatsoever. 

 

 Section 15.05. The obligations of Tenant under this Article 15 and under Section 26.02 

shall survive the expiration or earlier termination of this Lease, by which is meant that a claim 

relating to any matter occurring, arising, accruing or otherwise happening during the term of this 

Lease as to which Tenant has obligations under this Article 15 or under Section 26.02, may be 

asserted against Tenant after (and notwithstanding) the expiration or earlier termination of this 

Lease. 

 

Section 15.06. Tenant hereby waives its rights to claim that this Lease creates a de facto 

guaranty relationship between the parties or entitles Tenant to guarantor protections. 

 

 

ARTICLE 16 

 

Default and Remedies 

 

 Section 16.01. During the Term, any one or more of the following acts or events shall 

constitute an “Event of Default”: 

 

  (a) Tenant (i) shall, subject to Section 3.07, default in making the payment of 

any installment of the Rent, or any component thereof, or any Operating Costs or Impositions as 

and when the same shall become due and payable hereunder, which default continues for a period 

of ten (10) days following written notice thereof from Landlord, or (ii) shall fail to pay any other 

amounts payable under this Lease as and when the same shall become due and payable or shall 

default in any other manner curable by the payment of money; or 

 

  (b) Tenant shall default in the performance of or compliance with any of the 

other covenants, agreements, terms or conditions of this Lease to be performed by or complied 

with by Tenant (other than any default curable by payment of money), and such default shall 
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continue for a period of thirty (30) days after receipt of written notice thereof from Landlord to 

Tenant, or, in the case of a default which cannot, with due diligence, be cured within thirty (30) 

days, Tenant shall fail to proceed promptly (except for unavoidable delays) after the giving of such 

notice and with all due diligence to cure such default and thereafter to prosecute the curing thereof 

with all due diligence (it being intended that as to a default not susceptible of being cured with due 

diligence within thirty (30) days, the time within which such default may be cured shall be 

extended for such period as may be reasonably necessary to permit the same to be cured with all 

due diligence; provided, however that in no event shall the extension of any such cure period result 

in a cure period exceed any applicable cure periods under the Loan Document or otherwise 

exceeding one hundred eighty (180) days); provided further that in no event shall Tenant be 

afforded a cure period for a default that is also a default under the Loan Agreement or Loan 

Documents executed in connection with the Loan that extends the cure period afforded to Landlord 

under the Loan Agreement or Loan Documents executed in connection with the Loan; or 

 

  (c) Tenant shall file a voluntary petition in bankruptcy or shall be adjudicated 

a bankrupt or insolvent, or shall file any petition or answer seeking any reorganization, 

composition, readjustment or similar relief under any present or future bankruptcy or other 

applicable Law, or shall seek or consent to or acquiesce in the appointment of any trustee, receiver, 

or liquidator of Tenant or of all or any substantial part of its properties or of all or any part of the 

Real Estate; or 

 

  (d) if within ninety (90) days after the filing of an involuntary petition in 

bankruptcy against Tenant or the commencement of any proceeding against Tenant seeking any 

reorganization, composition, readjustment or similar relief under any Law, such proceeding shall 

not have been dismissed, or if, within ninety (90) days after the appointment, without the consent 

or acquiescence of Tenant, of any trustee, receiver or liquidator of Tenant or of all or any 

substantial part of the properties of Tenant or of all or any part of the Real Estate, such appointment 

shall not have been vacated or stayed on appeal or otherwise, or if, within ninety (90) days after 

the expiration of any such stay, such appointment shall not have been vacated, or if, within ninety 

(90) days after the taking of possession, without the consent or acquiescence of Tenant, of the 

property of Tenant by any Governmental Authority pursuant to statutory authority for the 

dissolution or liquidation of Tenant, such taking shall not have been vacated or stayed on appeal 

or otherwise; or 

 

  (e) if Tenant shall assign, pledge or encumber any of the rentals or other sums 

payable from time to time under the Space Leases, other than to Landlord’s lender, as may be 

requested by Landlord; or 

 

  (f) if, without the consent of Landlord (or as otherwise permitted herein), 

Tenant’s interest in this Lease or the Term hereby demised shall be mortgaged, encumbered or 

pledged; or 

 

  (g) if any representation, warranty or statement made or deemed to be made by 

Tenant hereunder or in connection herewith is or proves to have been incorrect or misleading in 

any material respect when made; or 
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  (h) if it becomes unlawful for Tenant to perform any material obligation 

hereunder or under any other document executed in connection herewith; or 

 

  (i) Tenant ceases to do business or terminates its business as presently 

conducted for any reason whatsoever or institutes any proceeding for its dissolution or termination; 

or 

 

  (j) if Tenant fails to deliver possession of the Real Estate at the end of the Term; 

or 

 

  (k) if any act or omission of Tenant results in the breach of any indenture, deed 

of trust, mortgage or other instrument (beyond any applicable notice and cure periods contained 

therein) to which Landlord or Tenant is a party or to which the Real Estate is bound or may be 

affected; 

 

then, and in any such event, and during the continuance thereof, Landlord may at its option, then 

or thereafter while any such Event of Default shall continue and notwithstanding the fact that 

Landlord may have any other remedy hereunder or at law or in equity, and without prejudice to 

any of the same, pursue one or more of the following remedies: (1) by notice to Tenant, designate 

a date, not less than ten (10) days after the giving of such notice, on which this Lease shall 

terminate; and thereupon, on such date the Term of this Lease and the estate hereby granted shall 

expire and terminate upon the date specified in such notice with the same force and effect as if the 

date specified in such notice were the date herein fixed for the expiration of the Term of this Lease, 

and all rights of Tenant hereunder shall expire and terminate, but Tenant shall remain liable as 

hereinafter provided and/or (2) pursue any other remedies available to Landlord at law or in equity; 

so long as the foregoing actions are not prohibited by the Loan Documents. 

 

 Section 16.02. If this Lease is terminated as provided in Section 16.01, or as permitted by 

Law, Tenant shall peaceably quit and surrender the Real Estate to Landlord, and Landlord may, 

without further notice, enter upon, re-enter, possess and repossess the same by summary 

proceedings, ejectment or other legal proceeding, and again have, repossess and enjoy the same as 

if this Lease had not been made, and in any such event neither Tenant nor any person claiming 

through or under Tenant by virtue of any Law or an order of any court shall be entitled to 

possession or to remain in possession of the Real Estate but shall forthwith quit and surrender the 

Real Estate. After any termination of this Lease, Landlord will be entitled to recover all unpaid 

rent that has accrued through the date of termination plus the costs of performing any of Tenant’s 

obligations (other than the payment of rent) that should have been but were not satisfied as of the 

date of such termination. 

 

Section 16.03. Upon the occurrence and during the continuance of an Event of Default, in 

addition to any other remedies available to Landlord under this Lease, at law or in equity, Landlord 

shall have the right to continue this Lease in full force and effect, whether or not Tenant shall have 

abandoned the Real Estate. If Landlord elects to continue this Lease in full force and effect 

pursuant to this Section 16.03 then Landlord shall be entitled to enforce all of its rights and 

remedies under this Lease, including the right to recover rent as it becomes due. Landlord’s 

election not to terminate this Lease pursuant to this Section 16.03 or pursuant to any other 
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provision of this Lease, at law or in equity, shall not preclude Landlord from subsequently electing 

to terminate this Lease or pursuing any of its other remedies. 

 

 Section 16.04. The exercise, or beginning of the exercise, by Landlord of any one or more 

of the rights or remedies provided for in this Lease or otherwise existing at law or in equity, or 

otherwise, shall not preclude the simultaneous or later exercise by Landlord of any or all other 

rights or remedies so provided for or so existing. Landlord shall have no duty to mitigate damages 

unless required by law. The obligations of Tenant under this Article 16 shall survive the expiration 

or any earlier termination of this Lease. 

 

 Section 16.05. In the event of any Default by Tenant as hereinabove provided, Landlord 

shall have the option to enter the Real Estate and do whatever Tenant is obligated to do under the 

terms of this Agreement and Tenant agrees to reimburse Landlord on demand for any expenses 

which Landlord may incur in effecting compliance with Tenant’s obligations under this 

Agreement, and Tenant further agrees that Landlord shall not be liable for any damages resulting 

to Tenant from such action. 

Section 16.06. No act by Landlord or Landlord’s agents during the Term of this Agreement 

shall be deemed an acceptance of an attempted surrender of the Real Estate, and no agreement to 

accept a surrender of the Real Estate shall be valid unless made in writing and signed by Landlord 

with Lender’s written consent. 

ARTICLE 17 

 

Additional Rights of Landlord 

 

 Section 17.01. No right or remedy conferred upon or reserved to Landlord shall be 

exclusive of any other right or remedy, and any right and remedy shall be cumulative and in 

addition to every other right or remedy given hereunder or now or hereafter existing at law or in 

equity. The failure of Landlord to insist at any time upon the strict performance of any covenant 

or agreement or to exercise any right, power or remedy contained in this Lease shall not be 

construed as a waiver or relinquishment thereof for the future. A receipt by Landlord of any 

installment of Rent (or any component thereof) or any other amount hereunder with knowledge of 

the breach of any covenant or agreement contained in this Lease shall not be deemed a waiver of 

such breach, and no waiver by Landlord of any provision of this Lease shall be deemed to have 

been made unless expressed in writing and signed by Landlord. Landlord shall be entitled, to the 

extent permitted by Law, to injunctive relief in case of the violation, or attempted or threatened 

violation, of any covenant, agreement, condition or provision of this Lease or to a decree 

compelling performance of any covenant, agreement, condition or provision of this Lease, or to 

any other remedy allowed Landlord by Law. In addition to the foregoing, notwithstanding anything 

to the contrary contained in this Lease, wherever this Lease requires Landlord’s prior consent, no 

such consent shall be deemed to have been made by Landlord unless expressed in writing and 

signed by Landlord. 

 

 Section 17.02. If an Event of Default occurs and is continuing during the Term, Tenant 

hereby waives and surrenders for itself and all those claiming under it (a) any right and privilege 

which it or any of them may have under any Law to redeem the Real Estate or to have a continuance 
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of this Lease for the Term after termination of Tenant’s right of occupancy by order or judgment 

of any court or by any legal process or writ, or under the terms of this Lease, or after the termination 

of the Term of this Lease as herein provided, and (b) the benefits of any Law which exempts 

property from liability for debt or for distress for rent. 

 

 Section 17.03. If Tenant shall be in default in the observance or performance of any of its 

obligations under this Lease and an action shall be brought for the enforcement thereof in which it 

shall be determined that Tenant was in default, Tenant shall pay to Landlord the expenses incurred 

in connection therewith, including reasonable attorneys’ fees. 

 

Section 17.04. Landlord may inspect and audit Tenant’s books and records to the extent 

Landlord is required to do so in order to comply with the terms of the Loan Documents. 

 

ARTICLE 18 

 

Estoppel Certificates 

 

 Tenant will, from time to time upon not less than ten (10) days’ prior written request by 

Landlord, deliver to Landlord a written statement certifying that this Lease is unmodified and in 

full force and effect (or, if there have been modifications, that this Lease is in full force and effect 

as modified, and setting forth such modifications) and the dates to which the Rent and other 

amounts due hereunder have been paid, and either stating that to the knowledge of Tenant no 

default exists in the performance of any covenant, agreement or condition contained in this Lease 

or specifying each default of which Tenant may have knowledge. 

 

ARTICLE 19 

 

No Merger 

 

 There shall be no merger of this Lease or of the leasehold estate hereby created with the 

fee estate in the Real Estate or any part thereof by reason of the fact that the same person may 

acquire or hold, directly or indirectly, this Lease or the leasehold estate hereby created, or any 

interest in this Lease or in such leasehold estate, as well as the fee estate in the Real Estate. 

 

ARTICLE 20 

 

Surrender and Holding Over 

 

Section 20.01. Upon the expiration or earlier termination of this Lease, Tenant shall 

peaceably leave and surrender the Real Estate (except as to any portion thereof with respect to 

which this Lease has previously terminated) to Landlord. Tenant shall remove from the Real Estate 

on or prior to such expiration or earlier termination the trade fixtures and personal property which 

are owned by Tenant, and Tenant at its expense shall, on or prior to such expiration or earlier 

termination, repair any damage caused by such removal. Trade fixtures and personal property not 

so removed at the end of the Term or within thirty (30) days after the earlier termination of the 

Term for any reason whatsoever shall become the property of Landlord, and Landlord may 
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thereafter cause such property to be removed from the Real Estate. The cost of removing and 

disposing of such property and repairing any damage to any of the Real Estate caused by such 

removal shall be borne by Tenant. Landlord shall not in any manner or to any extent be obligated 

to reimburse Tenant for any property which becomes the property of Landlord as a result of such 

expiration or earlier termination. 

 

Section 20.02 Any holding over by Tenant of the Real Estate after the expiration or earlier 

termination of the Term of this Lease or any extensions thereof, with the consent of Landlord, shall 

operate and be construed as a tenancy from month to month only, at the Rent reserved herein and 

otherwise upon the same terms and conditions as contained in this Lease. Notwithstanding the 

foregoing, any holding over without Landlord’s consent shall entitle Landlord, in addition to 

collecting Rent at a rate of one hundred fifty percent (150%) thereof from and after the date of 

such holding over, to exercise all rights and remedies provided by law or in equity, including the 

remedies of Section 16.01. 

 

ARTICLE 21 

 

Space Leases 

 

 Tenant covenants and agrees to observe and perform all of the duties and obligations of 

Landlord/lessor to be observed and performed under Space Leases and to use Tenant’s best efforts 

to enforce the conditions and obligations imposed on the tenants under the Space Leases to the 

extent prudent in the then current market. Subject to the terms of this Lease, during the Term, 

Tenant shall be entitled to all of the benefits of the “Landlord” under the Space Leases (whether 

the Space Leases are entered into by Landlord or Tenant), including, without limitation, the right 

to collect and use the rents under the Space Leases. Tenant shall not assign the right to receive any 

rental or other sums payable under the Space Leases or any other rights under the Space Leases, 

without the prior written consent of Landlord in each instance. 

 

ARTICLE 22 

 

[Intentionally Deleted] 

 

ARTICLE 23 

Disposition Fee 

Subject to the Loan Documents, upon the sale, transfer or other disposition of the Property 

during the Term, Tenant shall be entitled to and shall receive (subject to Tenant’s right to waive 

in whole or in part) a payment (a “Disposition Fee”) equal to 2.0% of the gross sales price of the 

Property (or buyer’s assumed fair market value of the Property, if consideration to Landlord for 

the Property is not rendered in cash), in cash on the closing date of such sale, transfer or other 

disposition of the Property; provided, however, no Disposition Fee will be paid if the net sales 

price of the Property is less than $39,408,522. Additionally, there shall be no reduction in the 

Disposition Fee as a result of any third-party brokerage commissions otherwise due and payable 

in connection with the sale, transfer, or other disposition of the Property. The Disposition Fee is 
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compensation for the agreement of the Tenant to assist Landlord in disposing of the Real Estate as 

Landlord may reasonably request. 

ARTICLE 24 

 

Fees Mortgages; Subordination 

 

Except pursuant to the Loan made by Lender to Landlord as of even date herewith, Tenant 

shall not mortgage, pledge or otherwise finance its interest in this Lease or the Real Estate. Both 

Tenant and Landlord agree that, for federal and applicable state tax purposes, Tenant and Landlord 

shall characterize this Lease in a manner consistent with applicable tax laws as Tenant and 

Landlord jointly shall determine. Tenant acknowledges that Landlord may have entered into (or 

may in the future enter into) mortgage financings related to its ownership of the Property (and as 

part of such financings, Landlord may pledge its interests in this Lease and execute and/or deliver 

such other documents and instruments Landlord deems necessary and/or appropriate to 

consummate such transactions). This Lease is and shall be subject and subordinate to any and all 

fee mortgages now or hereafter in effect entered into by Landlord, it being understood and agreed 

that Tenant shall have no responsibility whatsoever under such financing arrangements and/or fee 

mortgages or to the holder of any such fee mortgages, except as may be otherwise agreed by Tenant 

in writing or pursuant to the Loan Documents. For the avoidance of doubt, Tenant agrees that this 

Lease shall be subject and subordinate at all times to the lien of the Loan Documents. Tenant 

acknowledges that, pursuant to the Loan Documents, Lender has the right to terminate this Lease. 

In the event Lender terminates this Lease, Tenant shall not be entitled to any termination fee. In 

the event the Lease is not terminated in connection with a foreclosure or deed-in-lieu transaction, 

then Tenant shall attorn to the purchaser at any foreclosure sale or sale pursuant to the exercise of 

any power of sale under the Loan Documents, in which event Tenant shall automatically be and 

become the master tenant of such purchaser. Except as provided in Section 3.01(a), Tenant shall 

not be required to make any payments nor shall Tenant be deemed to be either a borrower or 

guarantor under any financing transaction entered into by Landlord. Lender shall not have any 

liability under this Lease until it has record title to the Property or becomes a mortgagee in 

possession after which the Lender will only have liability for acts or omissions arising after such 

date. 

ARTICLE 25 

 

Property Manager 

 

Subject to the terms of the Loan Documents, Tenant may appoint an affiliate or other third-

party manager from time to time as the property manager or asset manager for the Property. 

ARTICLE 26 

 

Hazardous Substances 

 

Section 26.01. Tenant agrees that it will not on, about, or under the Real Estate, make, 

release, treat or dispose of any “hazardous substances” as that term is defined in the 

Comprehensive Environmental Response, Compensation and Liability Act, and the rules and 
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regulations promulgated pursuant thereto, as from time to time amended, 42 U.S.C. § 9601 et seq. 

(the “Act”); but the foregoing shall not prevent the use of any hazardous substances in accordance 

with applicable Laws and regulations. Tenant represents and warrants that it will at all times 

comply with the Act and any other federal, state or local Laws, rules or regulations governing 

“Hazardous Materials”. “Hazardous Materials” as used herein shall mean all chemicals, petroleum, 

crude oil or any fraction thereof, hydrocarbons, polychlorinated biphenyls (PCBs), asbestos, 

asbestos-containing materials and/or products, urea formaldehyde, or any substances which are 

classified as “hazardous” or “toxic” under the Act; hazardous waste as defined under the Solid 

Waste Disposal Act, as amended 42 U.S.C. § 6901 et seq.; air pollutants regulated under the Clean 

Air Act, as amended, 42 U.S.C. § 7401, et seq.; pollutants as defined under the Clean Water Act, 

as amended, 33 U.S.C. § 125 1, et seq., any pesticide as defined by Federal Insecticide, Fungicide, 

and Rodenticide Act, as amended, 7 U.S.C. § 136, et seq., any hazardous chemical substance or 

mixture or imminently hazardous substance or mixture regulated by the Toxic Substances Control 

Act, as amended, 15 U.S.C. § 2601, et Seq., any substance listed in the United States Department 

of Transportation Table at 45 CFR 172.101; any chemicals included in regulations promulgated 

under the above listed statutes; any explosives, radioactive material, and any chemical or other 

substance regulated by federal, state or local statutes similar to the federal statutes listed above and 

regulations promulgated under such federal, state or local statutes. 

 

Section 26.02. To the extent required by the Act and/or any federal, state or local Laws, 

rules or regulations governing Hazardous Materials, Tenant shall remove any hazardous 

substances (as defined in the Act) and Hazardous Materials (as defined above) whether now or 

hereafter existing on the Real Estate and whether or not arising out of or in any manner connected 

with Tenant’s occupancy of the Real Estate during the Term. In addition to, and without limiting 

Article 15 of this Lease, Tenant shall and hereby does agree to defend, indemnify and hold the 

Indemnified Parties harmless from and against any and all causes of actions, suits, demands or 

judgments of any nature whatsoever, losses, damages, penalties, expenses, fees, claims, costs 

(including response and remedial costs), and liabilities, including, but not limited to, reasonable 

attorneys’ fees and costs of litigation, arising out of or in any manner connected with (i) the 

violation of any applicable federal, state or local environmental Law with respect to the Real Estate 

or Tenant’s or any other person’s or entity’s prior ownership of the Real Estate; (ii) the “release” 

or “threatened release” of or failure to remove, as required by this Article 26, “hazardous 

substances” (as defined in the Act) and Hazardous Materials (as defined above) at or from the Real 

Estate or any portion or portions thereof, including any past or current release and any release or 

threatened release during the Term whether or not arising out of or in any manner connected with 

Tenant’s occupancy of the Real Estate during the Term. The provisions of this Section 26.02 shall 

survive the expiration or earlier termination of this Lease as provided in Section 15.05. 

 

Section 26.03. Tenant agrees that it will not install any underground storage tanks at the 

Real Estate without specific, prior written approval from Landlord. Tenant agrees that it will not 

store combustible or flammable materials on the Real Estate in violation of the Act or any other 

federal, state or local laws, rules or regulations governing Hazardous Materials. 
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ARTICLE 27 

 

Miscellaneous 

 

 Section 27.01. Each covenant and agreement contained in this Lease shall be construed to 

be a separate and independent covenant and agreement, and the breach of any such covenant or 

agreement by Landlord shall not discharge or relieve Tenant from Tenant’s obligation to observe 

and perform each and every covenant and agreement of this Lease to be observed and performed 

by Tenant. If any term or provision of this Lease or the application thereof to any person or 

circumstance shall to any extent be invalid and unenforceable, the remainder of this Lease, or the 

application of such term or provision to persons or circumstances other than those as to which it is 

invalid or unenforceable, shall not be affected, and each term and provision of this Lease shall be 

valid and enforceable to the maximum extent permitted by Law. 

 

 Section 27.02. This Lease shall be construed and enforced in accordance with the internal 

laws of the State in which the Real Estate is located without regard to principles of conflicts of 

laws. 

 

 Section 27.03. This Lease has been executed and delivered, for the convenience of 

Landlord and Tenant, in several counterparts, but it is intended that all counterparts shall constitute 

only one Lease. Facsimile signature pages shall be effective for purposes of this paragraph. 

 

 Section 27.04. This Lease may not be changed, modified or discharged except by a writing 

signed by the party against whom such change, modification or discharge is being brought.  

 

 Section 27.05.  All covenants, conditions and obligations contained in this Lease shall be 

binding upon and inure to the benefit of the respective permitted successors and assigns of 

Landlord and Tenant to the same extent as if such permitted successor and assign were named as 

a party to this Lease. 

 

Section 27.06. All notices, demands, requests, consents, approvals, offers, statements and 

other instruments or communications required or permitted to be given pursuant to the provisions 

of this Lease (collectively “Notice” or “Notices”) shall be in writing and shall be deemed to have 

been given for all purposes (i) three (3) days after having been sent by United States mail, by 

registered or certified mail, return receipt requested, postage prepaid, addressed to the other party 

at its address as stated below, or (ii) one (1) day after having been sent by Federal Express, United 

Parcel or other nationally recognized air courier service. 

 

To the Addresses stated below: 

 

If to Landlord: NE Sweetwater Springs Manager, LLC, on behalf of 

NewStar 17 Sweetwater Springs, DST 

Attn: Boone DuPree 

  3280 Peachtree Road NE, Suite 2640 

Atlanta, Georgia 30305 
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If to Tenant: NE Sweetwater Springs Leaseco, LLC 

Attn: Boone DuPree 

  3280 Peachtree Road NE, Suite 2640 

Atlanta, Georgia 30305 

   

If any lender shall have advised Tenant by Notice in the manner aforesaid that it is the holder of a 

mortgage encumbering the Real Estate and states in said Notice its address for the receipt of 

Notices, then simultaneously with the giving of any Notice by Tenant to Landlord, Tenant shall 

send a copy of such Notice to such lender in the manner aforesaid. For the avoidance of doubt, 

Tenant hereby acknowledges that Lender is the holder of a mortgage on the Property and hereby 

agrees to provide a copy of any such Notice to Lender. For the purposes of this Section 27.06, any 

party may substitute its address by giving fifteen (15) days’ notice to the other party in the manner 

provided above. Any Notice may be given on behalf of any party by its counsel. 

 

 Section 27.07. The leasehold estate created by this Lease runs with the land, and shall be 

binding upon any future owner of the Property. 

 

 Section 27.08. Notwithstanding anything to the contrary contained in this Lease or in any 

other agreement between Landlord and Tenant, at all times while any obligation remains 

outstanding under the Loan: (a) both Tenant and Landlord shall observe and perform their 

respective covenants set forth in the Loan Agreement made by and between Lender and Landlord 

with respect to the Loan (the “Loan Agreement”) and the other Loan Documents; (b) Tenant shall 

execute such documents, instruments and agreements as Lender may require in connection with 

the Loan Documents, including as specifically provided for in the Loan Agreement; (c) Tenant 

shall not take, or fail to take, any action under this Lease which would result in a violation of 

Landlord’s obligations under the Loan Documents; (d) in the event of any inconsistency or 

contradiction between the terms thereof and the terms of this Lease, the terms of the Loan 

Documents shall govern and control; and (e) no amendment, termination, or other modification to 

this Lease may be made or shall be effective without the prior written consent of Lender. 

 

Section 27.09. This Lease (including the attached Exhibits) contains the entire agreement 

between the parties regarding the subject matter hereof, and any agreement hereafter made shall 

not operate to change, modify or discharge this Lease in whole or in part unless such agreement is 

in writing and signed by the party sought to be charged therewith. 

 

Section 27.10.  Landlord and Tenant hereby each waive trial by jury in any action, 

proceeding or counterclaim brought by either of the parties hereto against the other on any matters 

whatsoever arising out of or in any way connected with this Lease, the relationship of Landlord 

and Tenant, Tenant’s use or occupancy of the Real Estate, or any claim or injury or damage (to the 

extent such waiver is enforceable by law in such circumstance). 

 

Section 27.11. Any controversy between the parties hereto arising out of or related to this 

Agreement shall be brought in the State or Federal courts of the Property jurisdiction. 
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Section 27.12. Tenant hereby grants a power of attorney to Landlord, which such power of 

attorney is hereby assigned to Lender, to permit Landlord (and Lender, on Landlord’s behalf) to 

exercise the attorney in fact rights set forth in the Loan Agreement. 

 

Section 27.13. Time is of the essence of each and every provision of this Lease. 

 

[Signature page to follow] 



SIGNATURE PAGE

TO THE

MASTER LEASE

FOR

SWEETWATER SPRINGS

LANDLORD:

NE SWEETWATER SPRINGS MANAGER, LLC, a Delaware 
limited liability company, on behalf of NEWSTAR 17 
SWEETWATER SPRINGS, DST, a Delaware statutory trust

By: NewStar Exchange III, LLC, 
a Delaware limited liability company, 
its Manager

Its: Chief Executive Officer

TENANT:

NE SWEETWATER SPRINGS LEASECO, LLC, 
a Delaware limited liability company

By: NewStar Exchange III, LLC, 
a Delaware limited liability company, 
its manager

Its: Chief Executive Officer

[Signature Page to Master Lease]



 

EXHIBIT “A” 

 

SWEETWATER SPRINGS LEGAL DESCRIPTION 
TRACT 1 
 
ALL THAT TRACT OR PARCEL OF LAND LYING AND BEING IN LAND LOTS 44, 45 AND 73 OF THE 
7TH DISTRICT, GWINNETT COUNTY, GEORGIA, AND BEING SHOWN AS 4.611 ACRES PER THAT 
CERTAIN ALTA/NSPS LAND TITLE SURVEY FOR 1510 DULUTH HIGHWAY LAWRENCEVILLE, GA, 
TREZ CAPITAL (FLORIDA) CORPORATION AND OLD REPUBLIC TITLE INSURANCE COMPANY 
PREPARED BY ALLIANCE LAND SURVEYING, DAVID L. ANDERSON, GEORGIA RLS #3305 DATED 
02/22/2021, AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGIN AT A FOUND CAPPED REBAR (L.S.F. 1086) AT THE NORTHWESTERLY CORNER OF LOT 14 
OF SWEETWATER TOWNHOMES, UNIT ONE, AS RECORDED IN PLAT BOOK 115, PAGE 72 
GWINNETT COUNTY CLERK OF SUPERIOR COURT RECORDS, SAID POINT ALSO LYING ON THE 
SOUTHEASTERLY RIGHT OF WAY OF STONE PATH WAY (HAVING A VARIABLE WIDTH RIGHT-OF-
WAY); THENCE RUN THE FOLLOWING COURSES AND DISTANCES ALONG THE SOUTHEASTERLY 
RIGHT-OF-WAY OF  FOREMENTIONED STONE PATH WAY: THENCE RUN NORTH 30 DEGREES 15 
MINUTES 41 SECONDS EAST FOR A DISTANCE OF 188.51 FEET TO A POINT; THENCE RUN NORTH 
43 DEGREES 29 MINUTES 13 SECONDS EAST FOR A DISTANCE OF 42.62 FEET TO A POINT; 
THENCE RUN NORTH 30 DEGREES 15 MINUTES 45 SECONDS EAST FOR A DISTANCE OF 30.10 
FEET TO A POINT, SAID POINT LYING ON A TANGENT CURVE TO THE RIGHT AND HAVING A 
RADIUS OF 60.00 FEET, WITH A CENTRAL ANGLE OF 85 DEGREES 37 MINUTES 20 SECONDS, A 
CHORD BEARING OF NORTH 73 DEGREES 04 MINUTES 33 SECONDS EAST, AND A CHORD 
DISTANCE OF 81.55 FEET; THENCE RUN ALONG THE ARC OF SAID CURVE 89.66 FEET TO A POINT, 
SAID POINT LYING ON THE SOUTHWESTERLY RIGHT-OF-WAY OF AFOREMENTIONED DULUTH 
HIGHWAY (A.K.A. GA HWY #20); THENCE RUNNING THE FOLLOWING COURSES AND DISTANCES 
ALONG THE SOUTHWESTERLY RIGHT-OF-WAY OF AFOREMENTIONED DULUTH HIGHWAY (A.K.A. 
GA HWY #20): THENCE RUN SOUTH 59 DEGREES 59 MINUTES 48 SECONDS EAST FOR A 
DISTANCE OF 75.38 FEET TO A POINT; THENCE RUN SOUTH 60 DEGREES 38 MINUTES 10 
SECONDS EAST FOR A DISTANCE OF 14.24 FEET TO A POINT; THENCE RUN SOUTH 60 DEGREES 
38 MINUTES 10 SECONDS EAST FOR A DISTANCE OF 176.16 FEET TO A POINT, SAID POINT LYING 
ON A NON-TANGENT CURVE TO THE LEFT AND HAVING A RADIUS OF 1233.43 FEET, WITH A 
CENTRAL ANGLE OF 01 DEGREES 09 MINUTES 56 SECONDS, A CHORD BEARING OF SOUTH 61 
DEGREES 12 MINUTES 41 SECONDS EAST, AND A CHORD DISTANCE OF 25.09 FEET; THENCE 
RUN ALONG THE ARC OF SAID CURVE 25.09 FEET TO A POINT; THENCE RUN SOUTH 28 DEGREES 
46 MINUTES 43 SECONDS WEST FOR A DISTANCE OF 33.26 FEET TO A POINT; THENCE RUN 
SOUTH 61 DEGREES 22 MINUTES 22 SECONDS EAST FOR A DISTANCE OF 63.97 FEET TO A POINT; 
THENCE RUN NORTH 26 DEGREES 45 MINUTES 32 SECONDS EAST FOR A DISTANCE OF 35.00 
FEET TO A FOUND BROKEN RIGHT-OF-WAY MONUMENT, SAID POINT LYING ON A NON-TANGENT 
CURVE TO THE LEFT AND HAVING A RADIUS OF 1705.18 FEET, WITH A CENTRAL ANGLE OF 03 
DEGREES 54 MINUTES 32 SECONDS, A CHORD BEARING OF SOUTH 65 DEGREES 11 MINUTES 29 
SECONDS EAST, AND A CHORD DISTANCE OF 116.45 FEET; THENCE RUN ALONG THE ARC OF 
SAID CURVE 116.47 FEET TO A POINT, SAID POINT LYING ON A NON-TANGENT CURVE TO THE 
LEFT AND HAVING A RADIUS OF 1707.02 FEET, WITH A CENTRAL ANGLE OF 09 DEGREES 17 
MINUTES 57 SECONDS, A CHORD BEARING OF SOUTH 71 DEGREES 47 MINUTES 39 SECONDS 
EAST, AND A CHORD DISTANCE OF 276.75 FEET; THENCE RUN ALONG THE ARC OF SAID CURVE 
277.05 FEET TO A SET 5/8 INCH REBAR (L.S.F. 1322); THENCE LEAVING THE AFOREMENTIONED 
DULUTH HIGHWAY RIGHT OF WAY RUN SOUTH 71 DEGREES 15 MINUTES 40 SECONDS WEST 
FOR A DISTANCE OF 577.51 FEET TO A SET 5/8 INCH REBAR (L.S.F. 1322); THENCE RUN NORTH 
18 DEGREES 44 MINUTES 20 SECONDS WEST FOR A DISTANCE OF 61.44 FEET TO A SET 5/8 INCH 
REBAR (L.S.F. 1322); THENCE RUN NORTH 59 DEGREES 50 MINUTES 52 SECONDS WEST FOR A 
DISTANCE OF 380.00 FEET TO A THE POINT OF BEGINNING. SAID PARCEL CONTAINING 200,852 
SQUARE FEET, OR 4.611 ACRES. 
 



 

TRACT 2 
 
A PARCEL OF LAND LYING IN LAND LOT 73, OF THE 7TH DISTRICT, GWINNETT COUNTY, GEORGIA 
AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
BEGIN AT A FOUND 1/2 INCH REBAR (C.O.A. #1086) BEING THE NORTHEAST CORNER OF LOT 13 
OF SWEETWATER TOWNHOMES, BLOCK A, UNIT ONE AS RECORDED IN PLAT BOOK 114, PAGE 
293, GWINNETT COUNTY CLERK OF SUPERIOR COURT RECORDS, SAID POINT ALSO LYING ON 
THE WESTERLY RIGHT OF WAY OF STONE PATH WAY (VARIABLE RIGHT-OF-WAY); THENCE 
LEAVING SAID RIGHT OF WAY, RUN NORTH 59 DEGREES 58 MINUTES 36 SECONDS WEST FOR A 
DISTANCE 395.00 FEET TO A SET 5/8 INCH CAPPED REBAR (L.S.F. #1322); THENCE RUN NORTH 
30 DEGREES 07 MINUTES 57 SECONDS EAST FOR A DISTANCE OF 318.40 FEET TO A SET 5/8 INCH 
CAPPED REBAR (L.S.F. #1322) LYING ON THE SOUTHERLY RIGHT OF WAY OF GEORGIA HWY #120 
(VARIABLE RIGHT-OF-WAY), SAID POINT LYING ON A CURVE TO THE RIGHT, HAVING A RADIUS 
OF 1,095.92 FEET, A CENTRAL ANGLE OF 02 DEGREES 34 MINUTES 45 SECONDS, A CHORD 
BEARING OF SOUTH 61 DEGREES 34 MINUTES 12 SECONDS EAST AND A CHORD LENGTH OF 
49.33 FEET; THENCE RUN ALONG THE ARC OF SAID CURVE AND SAID RIGHT OF WAY FOR A 
DISTANCE OF 49.33 FEET TO A POINT; THENCE RUN SOUTH 60 DEGREES 04 MINUTES 26 
SECONDS EAST ALONG SAID RIGHT OF WAY FOR A DISTANCE OF 137.68 FEET TO A POINT; 
THENCE RUN SOUTH 59 DEGREES 52 MINUTES 21 SECONDS EAST ALONG SAID RIGHT OF WAY 
FOR A DISTANCE OF 143.24 FEET TO A POINT LYING AT THE INTERSECTION BETWEEN SAID 
SOUTHERLY RIGHT-OF-WAY AND THE WESTERLY RIGHT-OF-WAY OF THE AFOREMENTIONED 
STONE PATH WAY, SAID POINT LYING ON A CURVE TO THE RIGHT, HAVING A RADIUS OF 60 FEET, 
A CENTRAL ANGLE OF 86 DEGREES 11 MINUTES 47 SECONDS, A CHORD BEARING OF SOUTH 12 
DEGREES 58 MINUTES 08 SECONDS EAST AND A CHORD LENGTH OF 81.99 FEET; THENCE 
LEAVING SAID RIGHT-OF-WAY OF GEORGIA HWY #120, RUN ALONG THE ARC OF SAID CURVE 
AND SAID RIGHT OF WAY OF STONE PATH WAY FOR A DISTANCE OF 90.26 FEET TO A POINT; 
THENCE RUN SOUTH 30 DEGREES 07 MINUTES 57 SECONDS WEST ALONG SAID RIGHT OF WAY 
FOR A DISTANCE OF 29.71 FEET TO A POINT; THENCE RUN SOUTH 17 DEGREES 57 MINUTES 25 
SECONDS WEST ALONG SAID RIGHT OF WAY FOR A DISTANCE OF 41.48 FEET TO A POINT; 
THENCE RUN SOUTH 30 DEGREES 07 MINUTES 57 SECONDS WEST ALONG SAID RIGHT OF WAY 
FOR A DISTANCE OF 189.50 FEET TO THE POINT OF BEGINNING. SAID PARCEL CONTAINING 
124,584 SQUARE FEET, OR 2.860 ACRES. 
 
Easement Tract: 
 
Together with easements appurtenant to TRACT 1 and TRACT 2 as contained in that certain Easement 
Agreement by and between Davis Terry, L.P., a Georgia limited partnership and Portrait Homes-
Sweetwater, LLC, an Illinois limited liability company, dated 07/01/2005, filed 07/06/2005, and recorded in 
Deed Book 43397, Page 24, aforesaid records 
 
FOR INFORMATIONAL PURPOSES: 
Parcel 1-Map Parcel ID No. R7073 357 
Parcel 2- Map Parcel ID No. R7073 358 



 

EXHIBIT “B” 

 

INSURANCE COVERAGES 

 

 Tenant shall, at Tenant’s expense after the Tax and Insurance Escrow Funds have been 

utilized for payment of insurance premiums as provided in Section 7.04 (subject to Section 3.01(e) 

of the Lease) solely with respect to the economic obligation thereof, maintain in force and effect 

on the Property at all times while this Lease continues in effect the following insurance or, if 

different, such insurance as may be required by any lender that has made a loan to Landlord secured 

by the Property: 

 

(a) Insurance against loss or damage to the Property by fire, windstorm, tornado and 

hail and against loss and damage by such other, further and additional risks as may be now or 

hereafter embraced by an “all-risk” form of insurance policy. The amount of such insurance shall 

be not less than one hundred percent (100%) of the full replacement (insurable) cost of the 

improvements, furniture, furnishings, fixtures, equipment and other items (whether personalty or 

fixtures) included in the Property and owned by Landlord from time to time, without reduction for 

depreciation. The determination of the replacement cost amount shall be Landlord’s election, by 

reference to such indices, appraisals or information as Landlord determines in its reasonable 

discretion. Full replacement cost, as used herein, means, not limited to the Improvements, the cost 

of replacing the Property not limited to improvements, without regard to deduction for 

depreciation, exclusive of the cost of excavations, foundations and footings below the lowest 

basement floor, and means, with respect to such furniture, furnishings, fixtures, equipment and 

other items, the cost of replacing the same, in each case, with inflation guard coverage to reflect 

the effect of inflation, or annual valuation. Each policy or policies shall contain a replacement cost 

endorsement and either an agreed amount endorsement (to avoid the operation of any co-insurance 

provisions) or a waiver of any co-insurance provisions, all subject to Landlord’s approval. 

 

(b) Comprehensive Commercial General Liability Insurance for personal injury, bodily 

injury, death and property damage liability in amounts not less than $1,000,000 per occurrence 

and $2,000,000 in the aggregate (both inclusive of umbrella coverage). During any construction 

on the Property, Tenant’s general contractor for such construction shall also provide the insurance 

required in this Subsection (b). Landlord hereby retains the right to periodically review the amount 

of said liability insurance being maintained by Tenant and, not more than annually (unless an event 

occurs or a state of facts exists which, with the giving of notice and/or the passage of time, would 

constitute an Event of Default (such event or state of facts, a “Default”) shall exist hereunder, in 

which case such limitation shall not apply), to require an increase in the amount of said liability 

insurance should Landlord deem an increase to be reasonably prudent under then existing 

circumstances. 

 

(c) Reserved. 

 

(d) If the Property is identified by the Secretary of Housing and Urban Development 

as being situated in an area now or subsequently designated as having special flood hazards 

(including, without limitation, those areas designated as Zone A or Zone V), flood insurance in an 

amount equal to the lesser of: (i) the minimum amount required, under the terms of coverage, to 



 

compensate for any damage or loss on a replacement basis (or the unpaid balance of the 

indebtedness secured hereby if replacement cost coverage is not available for the type of building 

insurance); or (ii) the maximum insurance available under the appropriate National Flood 

Insurance Administration program. 

 

(e)  During the period of any construction on the Property or renovation or alteration of 

the improvements, a so-called “Builder’s All-Risk Completed Value” or “Course of Construction” 

insurance policy in non-reporting form for any improvements under construction, renovation or 

alteration in an amount approved by Landlord and Worker’s Compensation Insurance covering all 

persons engaged in such construction, renovation or alteration. 

 

(f) Loss of rents or loss of business income insurance in amounts sufficient to 

compensate Tenant for all Rents and Profits during a period of not less than twelve (12) months in 

which the Property may be damaged or destroyed. The amount of coverage shall be adjusted 

annually to reflect the Rents and Profits of income payable during the succeeding twelve (12) 

month period. 

 

(g) Such other insurance on the Property or on any replacements or substitutions 

thereof or additions thereto as may from time to time be required by Landlord against other 

insurable hazards or casualties which at the time are commonly insured against in the case of 

property similarly situated including, without limitation, Sinkhole, Mine Subsidence, Earthquake 

and Environmental insurance, due regard being given to the height and type of buildings, their 

construction, location, use and occupancy. 

 

 All such insurance shall (i) be with insurers authorized to do business in the state within 

which the Property is located and which have and maintain a rating of at least “A-” from A. M. 

Best, (ii) contain the complete address of the Property (or a complete legal description), (iii) be for 

terms of at least one year, (iv) contain deductibles which do not exceed $100,000 or, (x) with 

respect to the policy described in clause (d) above $250,000, and (y) with respect to windstorm 

and hail coverage a deductible not to exceed five percent (5%) of the value of the improvements, 

unless higher deductibles are approved by Landlord, and (v) be subject to the reasonable approval 

of Landlord as to insurance companies, amounts, content, forms of policies, method by which 

premiums are paid and expiration dates. 

 

 Without limiting the required endorsements to the insurance policies, all such policies shall 

include a standard, non-contributory, Landlord clause naming Landlord’s lender (x) as an 

additional insured under all liability insurance policies and (y) as the loss payee on all loss of rents 

or loss of business income insurance policies. Tenant further agrees that all such insurance policies: 

(1) shall provide for at least thirty (30) days’ prior written notice to Landlord prior to any 

cancellation or termination thereof and prior to any material modification thereof which affects the 

interest of Landlord; (2) with respect to the property and casualty coverages shall contain an 

endorsement or agreement by the insurer that any loss shall be payable to Landlord in accordance 

with the terms of such policy notwithstanding any act or negligence of Tenant which might 

otherwise result in forfeiture of such insurance; (3) with respect to the general liability coverage a 

severability of interests; (4) shall waive all rights of subrogation against Landlord; (5) in the event 

that the real estate or the improvements constitutes a legal non-conforming use under applicable 



 

building, zoning or land use laws or ordinances, shall include an ordinance or law coverage 

endorsement which will contain Coverage A: “Loss Due to Operation of Law” (with a minimum 

liability limit equal to replacement cost with agreed value endorsement), Coverage B: “Demolition 

Cost” and Coverage C: “Increased Cost of Construction” coverages; and (6) may be in the form of 

a blanket policy provided that, in the event that any such coverage is provided in the form of a 

blanket policy, Tenant hereby acknowledges and agrees that failure to pay any portion of the 

premium therefor which is not allocable to the Property or by any other action not relating to the 

Property which would otherwise permit the issuer thereof to cancel coverage thereof, would 

require the Property to be insured by a separate, single-property policy. The blanket policy must 

properly identify and fully protect the Property as if a separate policy were issued for 100% of 

replacement cost at the time of loss and otherwise meet all of Landlord’s applicable insurance 

requirements.



 

 

EXHIBIT “C” 

RENT 

Year Base Rent Additional Rent 

Breakpoint 

Additional Rent 

Cap 

Supplemental Rent 

Revenue Sharing 

Percentage 

Supplemental Rent 

Breakpoint 

Lease Year 1 
$743,100 $1,518,500 $818,000 90% $2,336,000 

Lease Year 2 
$910,000 $1,835,000 $864,000 90% $2,699,000 

Lease Year 3 
$913,000 $1,913,500 $864,000 90% $2,777,000 

Lease Year 4 
$910,000 $1,980,000 $878,000 90% $2,858,000 

Lease Year 5 
$910,000 $2,030,000 $914,000 90% $2,944,000 

Lease Year 6 
$910,000 $2,100,000 $932,000 90% $3,032,000 

Lease Year 7 
$913,000 $2,190,000 $933,000 90% $3,123,000 

Lease Year 8 
$910,000 $2,185,000 $1,032,000 90% $3,217,000 

Lease Year 9 
$910,000 $2,240,000 $1,073,000 90% $3,313,000 

Lease Year 10 
$987,000 $2,375,000 $1,383,000 90% $3,758,000 

Option Term 1 The Rent for each Lease Year of Option Term 1 shall be equal to the sum of (a) the Base Rent for the last 12 

months of the Original Term; plus (b) Additional Rent and Supplemental Rent (including the percentages of Gross 

Income, breakpoints and caps with respect thereto) determined by Tenant in a manner consistent with the 

determination of such amounts during the Original Term, with a maximum equal to 1.05 times the Rent during 

the last 12 months of the Original Term. 

Option Term 2 The Rent for each Lease Year of Option Term 2 shall be equal to the sum of: (a) Base Rent for the last 12 months 

of Option Term 1; plus (b) Additional Rent and Supplemental Rent (including the percentages of Gross Income, 

breakpoints and caps with respect thereto) determined by Tenant in a manner consistent with the determination 

of such amounts during Lease Year 16, with a maximum equal to 1.05 times the Rent during the last 12 months 

of Option Term 1. 



 

Option Term 3 The Rent for each lease year of Option Term 3 shall be equal to the sum of (a) Base Rent for the last 12 months 

of Option Term 2; plus (b) Additional Rent and Supplemental Rent (including the percentages of Gross Income, 

breakpoints and caps with respect thereto) determined by Tenant in a manner consistent with the determination 

of such amounts during Lease Year 21, with a maximum equal to 1.05 times the Rent during the last 12 months 

of Option Term 2. 

If at any time during the Term the amount of the “Base Rent” or the then-annual debt service, as applicable, changes for any 

reason (for example, as a result of payment of additional principal, or payment in full of any financing affecting the Property), then 

in such event the Additional Rent and Supplemental Rent (including the percentages of Gross Income, breakpoints and caps with 

respect thereto) shall be equitably adjusted by Tenant to take such change into account. In the event of an increase in Base Rent, such 

change may include, at the election of Tenant and if sufficient cash flow from the Property is available, a deemed payment of 

Additional Rent and/or Supplemental Rent by Tenant to Landlord up to the amount that would otherwise be paid to Landlord as 

Additional Rent and/or Supplemental Rent, followed by a remission of such deemed payment by Tenant on behalf of Landlord to the 

Lender in satisfaction of Landlord’s additional obligations under the Loan Documents or such other financing that affects the 

Property. 
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February 9, 2026 

Newstar 17 Sweetwater Springs, DST 

c/o NewStar Asset Management 

3280 Peachtree Road NE 

Suite 2640 

Atlanta, GA 30305 

Ladies and Gentlemen: 

You have requested our opinion (the “Opinion”) as to whether, for federal income tax purposes, 

an investor’s acquisition of a beneficial interest in Newstar 17 Sweetwater Springs, DST (the 

“Trust”), a Delaware statutory trust described in Chapter 38 of Title 12 of the Delaware Code 

(the “Delaware Statutory Trust Act” or the “DSTA”), should be treated as an acquisition of a 

direct interest in the Real Estate (as defined below) for purposes of Section 1031 of the Internal 

Revenue Code of 1986, as amended (the “Code”). 

Based on the relevant facts and applicable law and subject to the qualifications discussed below, 

we conclude that, for federal income tax purposes, the acquisition by an investor (an “Investor”) 

of a beneficial interest in the Trust (an “Interest”) should be treated as a direct acquisition of an 

ownership interest in the Real Estate by the Investor for purposes of Code Section 1031.  In 

reaching this conclusion and in evaluating the issues related thereto, we have not taken into 

account the possibility that a tax return will not be audited or that an issue will not be raised on 

audit. 

A tax opinion rendered at a “should” level of confidence such as this Opinion involves a greater 

degree of certainty than a “more likely than not” opinion, but it is not a “will” opinion nor any 

guarantee of tax consequences.  There can be no assurance that the Internal Revenue Service (the 

“IRS”) would agree with our conclusions, would not successfully challenge our conclusions 

upon audit, or would not prevail in their challenge if litigated. 

In addition, qualification of a transaction pursuant to Code Section 1031 for an Investor involves 

issues based on numerous specific facts which are not and cannot be known to us; therefore, we 

give no opinion as to the ability of any Investor to effectuate a tax-deferred exchange of like-kind 

property under Code Section 1031.  This Opinion addresses only one aspect of qualifying under 

Code Section 1031, i.e., whether the acquisition of an Interest can be treated as a direct 

acquisition of an ownership interest in the Real Estate for purposes of Code Section 1031.  We 

are not opining, among other things, as to whether some portion of the Real Estate may be 

characterized as “personal property” as opposed to “real property,” either for purposes of Code 

Section 1031, or for purposes of any other laws to the extent they may be relevant to 
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characterization for purposes of Code Section 1031, or as to whether an Investor holds his, her or 

its Interest for productive use in a trade or business or for investment for purposes of Code 

Section 1031. Finally, this Opinion does not address any state, local, or non-United States 

income tax consequences, or any non-income tax consequences, of the transactions described 

herein. 

In giving this Opinion, we have reviewed the following: 

(i) the Amended and Restated Trust Agreement of the Trust (the “Trust 

Agreement”), among Sorensen Entity Services LLC, a Delaware limited liability 

company, as co-trustee (the “Delaware Trustee”), NE Sweetwater Springs Manager, 

LLC, a Delaware limited liability company that is an affiliate of NewStar Exchange III, 

LLC (the “Sponsor”), as co-trustee (in such capacity, the “Administrative Trustee,” and 

together with the Delaware Trustee the “Trustees”), Newstar 17 Sweetwater Springs 

Depositor, LLC, a Delaware limited liability company that is an affiliate of the Sponsor 

(the “Depositor”), and the Investors; 

(ii) the Purchase and Sale Agreement and Joint Escrow Instructions (“PSA”) 

between Sweetwater Landing, LLC, a Georgia limited liability company and Sweetwater 

Landing 2, LLC, a Georgia limited liability company, both are third parties unaffiliated 

with the Sponsor, as seller, and Newstar Exchange, LLC, a Georgia limited liability 

company, as buyer, and other documentation pursuant to which the Trust acquired the 

land and improvements commonly known as “Sweetwater Springs” and located at 1510 

and 1540 North Duluth Highway, Lawrenceville, Georgia 30043 (the real estate and 

improvements, including the Properties, the “Real Estate”); 

(iii) the loan agreement (the “Loan Agreement”) and related documents (the 

“Loan Documents”) with respect to the loan (the “Loan”) between the Trust, as borrower, 

and Newpoint Real Estate Capital LLC, a Michigan limited liability company, (under the 

Federal Home Loan Mortgage Association Delegated Underwriting and Servicing loan 

program), as lender (the “Lender”); 

(iv) the Master Lease (the “Master Lease”) between the Administrative 

Trustee on behalf of the Trust, as master landlord, and NE Sweetwater Springs Leaseco, 

LLC, a Delaware limited liability company that is an affiliate of the Sponsor, as master 

tenant (the “Master Tenant”).  The Master Tenant will sublease the Real Estate to various 

residential subtenants; 

(v) the Subordination, Assignment and Security Agreement (the 

“Subordination Agreement”) among the Trust, the Master Tenant, and the Property 

Manager (as defined below); 

(vi) the Collateral Assignment of Subordination, Assignment and Security 

Agreement (“Assignment”) between the Trust, as assignor, and Lender, as assignee; 
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(vii) the Asset Management Agreement pursuant to which the Trust has 

retained Newstar Asset Management, LLC, a Georgia limited liability company that is an 

affiliate of the Sponsor (the “Asset Manager”) to perform certain services, such as 

providing management services to the Trust with respect to the Real Estate and 

implementing decisions and policies of the Trust, for a fixed fee; 

(viii) the Management and Leasing Agreement (the “Property Management 

Agreement”) between the Master Tenant and Prim Properties, LLC, a Georgia limited 

liability company that is a third party unaffiliated with the Sponsor (the “Property 

Manager” and together with the Asset Manager, the “Managers”); 

(ix) the Private Placement Memorandum with respect to the Interests dated 

February 9, 2026 (the “Private Placement Memorandum”) (items (i) through (ix) are 

collectively referred to as the “Transaction Documents”);  

(x) applicable provisions of the Code, final, temporary and proposed Treasury 

Regulations promulgated thereunder, judicial decisions, Revenue Rulings and other 

interpretative releases of the IRS; and  

(xi) such other materials and documents as we considered relevant. 

For federal income tax purposes, (a) the Sponsor is partnership, (b) the Depositor and the Asset 

Manager are each a partnership different from the Sponsor and (c) the Master Tenant is 

disregarded as an entity separate from the Sponsor. 

Our Opinion is expressly based upon the following representations from the Sponsor:  (i) there 

are no written or oral agreements, other than the Transaction Documents, or understandings 

inconsistent with or significant to the transactions contemplated herein, and any final Transaction 

Documents that were not final as of the date of our review will conform with the Transaction 

Document drafts we have reviewed in all material respects; (ii) all payments made to or by the 

Trust, the Trustees, the Managers, and their affiliates will be at fair market value; (iii) the Master 

Lease is a commercially reasonable net lease; (iv) the Rent (as defined in the Master Lease) 

payable under the Master Lease constitutes fair market value rent for the Real Estate; (v) there is 

a reasonable possibility that the Additional and Supplemental Rent Maximum under the Master 

Lease will limit the amount of Rent that the Master Tenant will pay to the Trust by a not 

insignificant amount each year during the term of the Master Lease; (vi) the Trust will have 

made a substantial equity investment in the Real Estate, reasonably expects the improvements 

included in the Real Estate to have a substantial remaining economic useful life and residual 

value at the end of the Master Lease term (assuming occurrence of all renewal terms), and 

reasonably expects to realize a substantial economic profit from the Master Lease and 

subsequent further leasing and/or disposition of the Real Estate apart from the value of tax 

benefits and net of the Disposition Fee (as defined below) payable to the Master Tenant; (vii) the 

Master Tenant is reasonably capitalized, is acting as a principal for its own account in leasing the 

Real Estate from the Trust and subleasing the Real Estate to subtenants, and may reasonably be 

expected to realize a commercially reasonable profit from its lease and sublease of the Real 
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Estate; (viii) the Trust and Master Tenant intend that the Master Lease constitute a true lease and 

not a partnership, a joint venture, or a management, agency or nominee agreement; (ix) neither 

the Trust nor either Trustee, or any employee, agent or independent contractor of the Trust, 

including the Asset Manager, will provide any services to the Master Tenant or any subtenant; 

(x) the Lender is not related to any Investor or any Trustee; (xi) none of the Sponsor, the Trust, 

the Managers, or any affiliate of any thereof has loaned or will loan to any Investor any of the 

funds necessary to acquire his, her or its Interest in the Trust or has guaranteed or will guarantee 

any indebtedness incurred by any Investor to acquire his, her or its Interest in the Trust; (xii) 

none of the Master Tenant, any subtenants or any party related to any thereof holds any option to 

acquire the Real Estate; (xiii) neither the Trust nor either Trustee or the Asset Manager has 

entered into or will enter into any agreement or understanding with any beneficiary of the Trust 

creating an agency or nominee relationship and neither the Trust nor either Trustee or the Asset 

Manager has been or will be represented as an agent or nominee of any beneficiary of the Trust 

in dealings with third parties; (xiv) the Administrative Trustee has made or will make an election 

to be classified as a corporation for federal income tax purposes; (xvi) the Trust has not opted-

out and will not opt-out of its status as a separate legal entity pursuant to Section 3810(a)(2) of 

the Delaware Statutory Trust Act; (xvii) the capital improvements to the Real Estate funded by 

the Trust and not required by law will not change the fundamental nature of the Real Estate as a 

residential community or materially change the size of the improvements included in the Real 

Estate; (xviii) the obligation of the Trust to fund capital improvements has not been entered into 

by the Trust to take advantage of variations in the market to improve the investment of the 

Investors but rather has been entered into by the Trust in order to protect and conserve the Real 

Estate for the Investors; and (xix) any increase in the value of the Real Estate attributable to such 

capital improvements funded by the Trust will be incidental to that purpose. 

In addition, in rendering this Opinion, we have, with your permission, assumed that:  (i) the 

Interests will be acquired by the Investors directly from the Trust and the Depositor’s interest in 

the Trust will be reduced in proportion to the amount of such acquisitions; (ii) none of the 

Depositor, the Trust, the Managers, the Trustees, or any Investor has made or will make an 

election, or has taken or will take any other action, that would cause the Trust to be classified as 

an association taxable as a corporation or a partnership for federal income tax purposes; (iii) the 

Transaction Documents (without modification) are properly executed and delivered, and are 

enforceable in accordance with their terms; (iv) all parties to the Transaction Documents will 

comply with all provisions of the Transaction Documents, and will take no action inconsistent 

with the Transaction Documents or any terms of this Opinion; (v) all transactions described in 

the Private Placement Memorandum have occurred or will occur as described in the Private 

Placement Memorandum; and (vi) neither the exchanged property nor the replacement property 

in any Code Section 1031 exchange involving the Trust is, or at any relevant time has been or 

will be, tax-exempt use property within the meaning of Code Section 470(e)(4)(A).  We have 

further assumed the accuracy and completeness of all documents and records that we have 

reviewed, the genuineness of all signatures, the authenticity of the documents submitted to us as 

originals, and the conformity to authentic original documents of all documents submitted to us as 

pro forma or reproduced copies.   
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Capitalized terms which are not herein defined have the meanings ascribed to them in the 

Transaction Documents. 

For the avoidance of doubt, the term “Investors” as used herein does not include the Sponsor or 

any affiliate thereof. 

DELAWARE STATUTORY TRUST ACT 

The Delaware Statutory Trust Act provides rules for trusts formed thereunder (“Delaware 

Statutory Trusts”).  A Delaware Statutory Trust is an unincorporated association which is created 

by a trust agreement or other governing instrument under which property is or will be held, 

managed, administered, controlled, invested, reinvested and/or operated, or business or 

professional activities for profit are carried on or will be carried on, by a trustee or trustees or as 

otherwise provided in the governing instrument for the benefit of such person or persons as are 

or may become beneficial owners or as otherwise provided in the governing instrument.  DSTA 

Section 3801(g). 

A Delaware Statutory Trust is required to file a certificate of trust in the office of the Secretary of 

State of the State of Delaware.  DSTA Section 3810(a)(1).  Unless otherwise provided in its 

certificate of trust and in its governing instrument, a Delaware Statutory Trust is a separate legal 

entity.  DSTA Section 3810(a)(2).  Except in the case of a Delaware Statutory Trust that is a 

registered investment company under the Investment Company Act of 1940, as amended, a 

Delaware Statutory Trust shall at all times have at least one trustee which, in the case of a natural 

person, shall be a person who is a Delaware resident or which, in all other cases, has its principal 

place of business in Delaware.  DSTA Section 3807(a), (b).  A Delaware Statutory Trust may sue 

and be sued, and the property of a Delaware Statutory Trust is subject to attachment and 

execution as if it were a corporation.  DSTA Section 3804(a).  Except to the extent otherwise 

provided in the governing instrument of a Delaware Statutory Trust, the beneficial owners shall 

be entitled to the same limitation of personal liability extended to stockholders of Delaware 

corporations.  DSTA Section 3803(a). 

Except to the extent otherwise provided in the governing instrument of a Delaware Statutory 

Trust, a beneficial owner shall have an undivided beneficial interest in the property of the 

Delaware Statutory Trust and shall share in the profits and losses of the Delaware Statutory Trust 

in the proportion (expressed as a percentage) of the entire undivided beneficial interest in the 

Delaware Statutory Trust owned by such beneficial owner.  DSTA Section 3805(a).  No creditor 

of the beneficial owner shall have any right to obtain possession of, or otherwise exercise legal 

or equitable remedies with respect to, the property of the Delaware Statutory Trust.  DSTA 

Section 3805(b).  No creditor of the trustee shall have any right to obtain possession of, or 

otherwise exercise legal or equitable remedies with respect to, the property of the Delaware 

Statutory Trust with respect to any claim against, or obligation of, such trustee in its individual 

capacity and not related to the Delaware Statutory Trust.  DSTA Section 3805(g).  Except to the 

extent otherwise provided in the governing instrument of a Delaware Statutory Trust, the death, 

incapacity, dissolution, termination, or bankruptcy of a beneficial owner or a trustee shall not 

result in the termination or dissolution of a Delaware Statutory Trust.  DSTA Section 3808(b).  
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Except to the extent otherwise provided in the governing instrument of a Delaware Statutory 

Trust, a Delaware Statutory Trust may acquire, by purchase, redemption, or otherwise, any 

beneficial interest in the Delaware Statutory Trust held by a beneficial owner of the Delaware 

Statutory Trust.  DSTA Section 3818. 

To the extent that, at law or in equity, a trustee or beneficial owner or other person has duties 

(including fiduciary duties) to a statutory trust or to another trustee or beneficial owner or to 

another person that is a party to or is otherwise bound by a governing instrument, the trustee’s or 

beneficial owner’s or other person’s duties may be expanded or restricted or eliminated by 

provisions in the governing instrument; provided, that the governing instrument may not 

eliminate the implied contractual covenant of good faith and fair dealing. DSTA Section 3806(c). 

Pursuant to an agreement of merger or consolidation, a Delaware Statutory Trust may merge or 

consolidate with or into one or more Delaware Statutory Trusts or other business entities formed 

or organized or existing under the laws of the State of Delaware or any other State or the United 

States or any foreign country or other foreign jurisdiction, with such Delaware Statutory Trust or 

other business entity as the agreement shall provide being the surviving or resulting Delaware 

Statutory Trust or other business entity.  DSTA Section 3815(a).  If the governing instrument of 

a Delaware Statutory Trust specifies the manner of authorizing a conversion of the Delaware 

Statutory Trust to another business entity, the conversion shall be authorized as specified in the 

governing instrument.  DSTA Section 3821(a), (b). 

RELEVANT PROVISIONS IN THE TRANSACTION DOCUMENTS  

A.  Trust Agreement 

Article I provides in part that all Interests shall be of a single class. 

Section 2.03 provides that the purposes of the Trust are to engage in the following activities in a 

manner consistent with the Trust Agreement:  (i) to acquire, or to have the Administrative 

Trustee acquire on behalf of the Trust, and own the Real Estate and any related personal 

property; (ii) to enter into or assume and comply with the terms of the Master Lease, the Loan 

Documents and the other Transaction Documents; (iii) to conserve, protect, manage and dispose 

of the Real Estate; and (iv) to take such other actions as the Trustees deem necessary or 

advisable to carry out the foregoing.  Section 2.03 also provides that the Trust shall hold the 

Trust’s property (the “Trust Property”) for investment purposes and only engage in activities 

which are customary services in connection with the maintenance and repair of the Real Estate.  

Section 2.03 also provides that (1) none of the Trustees, the Investors, nor their agents shall 

provide services (a) that are not “customary services” within the meaning of Revenue Ruling 75-

374, 1975-2 C. B. 261, (b) the payment for which would not qualify as “rents from real property” 

within the meaning of Code Section 512(b)(3)(A)(i) and the Regulations thereunder, or (c) the 

payment for which would not qualify as “rents from real property” within the meaning of Code 

Sections 856(c)(2)(C) and 856(c)(3)(A) and the Treasury Regulations thereunder; and (2) the 

Trust shall not conduct any activities other than as specifically provided in Section 2.03. 
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Section 2.04 states that the Trustees will hold the Trust Property upon the terms and conditions 

in the Trust Agreement for the benefit of the Investors, subject to the obligations of the Trust 

under the Master Lease, the Loan Documents and other Transaction Documents.  Section 2.04 

further states that it is the intention of the parties to the Trust Agreement that the Trust constitute 

a “statutory trust” under the Delaware Statutory Trust Act, and that the Trust shall not constitute 

an agency, partnership, corporation, association or a business trust for federal income tax 

purposes.  Instead, each Investor shall be treated for federal income tax purposes as if it holds a 

direct ownership interest in the Trust Property and each Investor agrees to report its interest in 

the Trust in a manner consistent with the foregoing and otherwise not to take any action that 

would be inconsistent with the foregoing. 

Section 2.05 prohibits the Trust and the Trustee from performing any act in contravention of, or 

constituting an event of default under, the Loan Documents. 

Section 3.02 provides that any proposed assignment, pledge, encumbrance or transfer of an 

Interest is subject to the prior consent of the Administrative Trustee and satisfaction of certain 

preconditions set forth in the Trust Agreement. 

Article IV directs the Administrative Trustee to distribute all available cash to the Investors in 

accordance with their Percentages on a monthly basis, after paying or reimbursing the Trustees 

for any fees or expenses paid by the Trustees on behalf of the Trust, paying debt service and 

related expenses under the Loan Documents and retaining such additional amounts as are 

necessary to pay anticipated ordinary current and future Trust expenses.  Amounts of cash 

retained pursuant to this paragraph shall only be invested in short-term obligations of (or 

guaranteed by) the United States, or any agency or instrumentality thereof and in certificates of 

deposit or interest-bearing bank accounts of any bank or trust company having a minimum stated 

capital and surplus.  All such obligations must mature prior to the next distribution date, and be 

held to maturity. 

Section 5.01(a) states that the Trust Agreement shall not be interpreted to impose a partnership or 

joint venture relationship on the Investors either in law or in equity, no Investor shall have any 

liability for the debts or obligations incurred by any other Investor, with respect to the Trust 

Property, or otherwise, and no Investor shall have any authority, other than as specifically 

provided in the Trust Agreement, to act on behalf of any other Investor or to impose any 

obligation with respect to the Trust Property. 

Section 5.01(c) provides that at such time as there is more than one (1) owner (other than the 

Depositor) of Interests in the Trust, the Trust shall not constitute a business entity for federal 

income tax purposes, but shall instead constitute an investment trust pursuant to Regulation 

Section 301.7701-4(c) and a Grantor Trust under Subpart E of Part 1, Subchapter J of the Code 

(Code Sections 671 and following). 

Section 5.02 provides that legal title to the Trust Property, including the Real Estate, shall be 

held by the Administrative Trustee on behalf of the Trust, and the Investors shall not have legal 

title to the Trust Property, and neither the bankruptcy, death or other incapacity of any Investor 
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nor the transfer, by operation of law or otherwise, of any right, title or interest of the Investors in 

and to the Trust Property shall terminate the Trust Agreement.  In addition, Section 5.02 provides 

that, except as expressly set forth in the Trust Agreement, Investors shall not be liable for any 

liabilities or obligations of the Trust or the Trustees or for the performance of the Trust 

Agreement. 

Section 5.04 provides that the Investors do not have the right to demand or receive an in-kind 

distribution of the Trust Property. 

Section 5.05 provides that, except solely with respect to the selection of replacement Trustees in 

certain circumstances, the Investors shall have no right to make decisions for or to operate or 

manage the Trust. 

Section 6.04 provides that the Trustees shall manage, control, dispose of or otherwise deal with 

the Trust Property consistent with their duties to conserve and protect the Trust Property, subject 

to any restrictions provided in the Trust Agreement. 

Section 7.01(e) provides that duties of the Administrative Trustee include holding bare legal title 

to the Real Estate on behalf of the Trust, for the benefit of the Trust, in a manner consistent with 

arrangements described in Treasury Regulation Section 301.7701-4(a).  Section 7.01(d) further 

provides that the Administrative Trustee shall hold only bare legal title to the Real Estate for 

purposes of compliance with state law, shall not hold any ownership interest in the Real Estate 

for income tax purposes or for any other legal or equitable purpose other than for purposes of 

compliance with state law and expressly disclaims any ownership or other interest (legal, 

equitable or otherwise) in the Real Estate other than such interest in bare legal title to such 

property as is strictly necessary to comply with state law, it being understood and agreed that all 

interests in the Real Estate not specifically ascribed to the Administrative Trustee are reserved to 

and held by the Trust.  Section 7.01(d) further provides that the Administrative Trustee will have 

all necessary powers it is required to have under Georgia state law as holder of bare legal title of 

the Real Estate, including the power and the authority to execute documents with respect to the 

acquisition, financing, operation and conveyance of the Real Estate. 

Section 7.02 authorizes the Administrative Trustee to take any and all necessary actions on 

behalf of the Trust, or to cause the Trust to take the same, to conserve and protect the Trust 

Property, including, but not limited to:  (a) receiving the contribution to the Trust and acquiring, 

owning, conserving, protecting and selling the Real Estate; (b) entering into or assuming and 

complying with the terms of the Master Lease, the Loan Documents and any other Transaction 

Documents; (c) conserving and maintaining the Real Estate in a manner consistent with the 

Trust’s obligations under the Master Lease; (d) collecting rents and making distributions in 

accordance with Article IV; (e) entering into any agreement for purposes of completing tax-free 

exchanges of real property with a Qualified Intermediary as defined in Section 1031 of the Code; 

(f) notifying the relevant parties of any default by them under the Transaction Documents; (g) 

solely to the extent necessitated by the bankruptcy or insolvency of the Master Tenant, 

renegotiating any existing leases or entering into a new lease(s) with respect to the Real Estate or 

negotiating or financing any debt secured by the Real Estate; (h) notifying the Lender of any 
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default under the Trust Agreement and (i) taking any action, which in the reasoned opinion of tax 

counsel to the Trust, should not have an adverse effect on the treatment of the Trust as an 

“investment trust” within the meaning of Regulations Section 301.7701-4(c). 

Section 7.03 prohibits the Trustees from taking any of the following actions, if the effect would 

be that such action or actions would constitute a power under the Trust Agreement to “vary the 

investment of the certificate holders” as defined by Regulation Section 301.7701-4(c)(1):  (a) 

reinvest any monies of the Trust, except in accordance with Article IV; (b) renegotiate the terms 

of the Loan, enter into new secured or unsecured mortgage financing, renegotiate the Master 

Lease or enter into new leases, except in the case of the Master Tenant’s bankruptcy or 

insolvency, (c) make other than minor non-structural modifications to the Real Estate, other than 

as required by law, (d) accept any capital from the Investors or new investors except as provided 

for in the Private Placement Memorandum, or (e) take any other action that, in the opinion of tax 

counsel to the Trust, should be expected to cause the Trust to be treated as a “business entity” for 

federal income tax purposes. 

Sections 9.01 provides that the Trust shall dissolve and wind up in accordance with Section 3808 

of the Act and each Investor’s share of the Trust Property shall, subject to Article IV hereof, be 

distributed to the Investors, at the earlier of (a) December 31, 2076, or (b) the sale or other 

disposition of the Real Estate; provided, however, that no such dissolution or winding up will 

occur so long as any obligation evidenced or secured by any of the Loan Documents remains 

outstanding and not discharged in full, and provided further however, that the Trust may be 

continued (and not dissolved) after a sale or other disposition of the Trust Property if the 

Administrative Trustee reasonably determines that such continuation is necessary to administer 

the distribution of the proceeds of such sale or disposition to the Investors, but only for so long 

as is reasonably necessary to effectuate such distribution. 

Section 9.02 provides that, notwithstanding Section 9.01, if: (i) the Trust Property is in jeopardy 

of being foreclosed upon due to a default on the Loan or if there is otherwise an event of default 

under the Loan Documents beyond any applicable notice and cure period, (ii) the Trust Property 

or any portion thereof is subject to a casualty, condemnation or similar event, and any such event 

is not adequately compensated through insurance or otherwise, (iii) the Administrative Trustee 

on behalf of the Trust determines that the Investors are at risk of losing all or a substantial 

portion of their investment in the Interests, (iv) so long as any portion of the Loan remains 

outstanding, any event occurs that causes the Administrative Trustee to cease to be the 

Administrative Trustee of the Trust unless a replacement acceptable to Lender has been 

appointed, or (v) so long as any portion of the Loan remains outstanding, any event resulting in 

the dissolution, liquidation, winding up or termination of the Trust occurs other than in 

accordance with the terms and conditions of the Loan Documents, and the Administrative 

Trustee is prohibited from taking actions to cure or mitigate the events described in clauses (i), 

(ii) (iii), (iv) or (v) above by reason of the restrictions set forth in Section 7.03 hereof, the 

Administrative Trustee shall, in compliance with such conditions precedent and other 

requirements as may be set forth in the Loan Documents (if still in force) shall terminate the 

Trust and distribute the Trust Property to the Investors in the manner provided in Section 9.03. 
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Section 9.03 provides that (a) if any obligation evidenced or secured by the Loan Documents 

remains outstanding and has not been satisfied in full at the time the Trust is to be terminated 

pursuant to Section 9.02, and if the Loan Documents prohibit a direct distribution of the Trust 

Property to the Investors as provided in Section 9.03(b)(ii), the Administrative Trustee shall, 

subject to the requirements set forth in the Loan Documents: (i) terminate the Trust by 

converting it into a Delaware limited liability company (an “LLC”) (or in lieu of such 

conversion, as determined in the sole discretion of the Administrative Trustee, by transferring or 

contributing the Trust Property to, or by merging the Trust into, such LLC), which LLC shall 

acquire, by operation of law, contract, or otherwise, the Trust Property subject to the then-

outstanding obligations of the Trust under the Loan Documents and the Master Lease, and which 

LLC shall assume, by operation of law, contract, or otherwise, the Trust’s obligations under the 

Loan Documents and the Master Lease, which assumption shall be evidenced by documents 

approved in writing by the Lender; (ii) effect the conversion or exchange of the Investors’ 

ownership interests in the Trust into equivalent membership interests in the LLC; (iii) cause the 

Administrative Trustee to be designated as the manager of the LLC and to execute all necessary 

documents, including the LLC Agreement on behalf of the members of the LLC; and (iv) take all 

other actions necessary to complete the termination and winding up of the Trust and the 

formation of the LLC in accordance with the Act and the Delaware Limited Liability Company 

Act, and (b) if no obligation evidenced or secured by the Loan Documents remains outstanding 

and all such obligations have been satisfied in full at the time the Trust is to be terminated 

pursuant to Section 9.02, or if the Loan Documents do not prohibit a direct distribution of the 

Trust Property to the Investors, the Administrative Trustee may in its sole discretion terminate 

the Trust by either (i) following the procedure described in (a) above or (ii) dissolving and 

winding up the Trust in accordance with Section 3808 of the Delaware Statutory Trust Act and 

distributing to the Investors, subject to Article IV of the Trust Agreement, each Investor’s share 

of the Trust Property. 

B.  Master Lease 

Section 2.01 provides that the Original Term (as defined therein) of the Master Lease continues 

for approximately ten (10) years from the date of its inception, provided however that (a) for so 

long as Master Tenant is not in default as of the expiration of the Original Term or the renewal 

term, as applicable, the Master Lease shall automatically be renewed for up to three (3) 

successive five (5) year renewal terms, unless the Master Tenant elects not to renew the Master 

Lease by providing sixty (60) days’ prior written notice to the Trust, (b) the Master Lease shall 

automatically terminate upon the sale of the Real Estate, and (c) pursuant to Section 16.01, the 

Trust may terminate the Master Lease in the event of an uncured default by the Master Tenant. 

Section 3.01 and Exhibit C provide that the amount of rent payable for a year (the “Rent”) is 

equal to: (i) a base amount (the “Base Rent”); (ii) an additional amount (the “Additional Rent”) 

equal to 100% of the Master Tenant’s gross income from the Trust Property in excess of a 

specified “Additional Rent Breakpoint” for the year, up to a maximum amount for such year (the 

“Additional Rent Cap”); and (iii) an additional amount (the “Supplemental Rent”) equal to 90% 

of the Master Tenant’s gross income from the Trust Property that exceeds the specified 

“Supplemental Rent Breakpoint” for such year.  Section 3.01(b)(v) and Exhibit C provide that 
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the aggregate amount of Additional Rent and Supplemental Rent for each year shall not exceed a 

specifically stated annual dollar ceiling (the “Additional and Supplemental Rent Maximum”). 

Section 3.01(e) provides that the Master Tenant will pay, on behalf of the Trust, the 

“Uncontrollable Expenses” (i.e., costs relating to real estate taxes, Insurance Costs, and the Cost 

of Utilities (as those terms are defined in the Master Lease)) for each year of the Master Lease.  

Nevertheless, Section 3.01(e) provides that the Master Tenant is only financially responsible for 

the Uncontrollable Expenses for each year up to the amount set forth in the Financial Forecast 

attached as Exhibit E to the Private Placement Memorandum (the “Projected Uncontrollable 

Expenses”).  To the extent the Uncontrollable Expenses for a year exceed the Projected 

Uncontrollable Expenses, the excess reduces the amount of Additional Rent and/or Supplemental 

Rent that the Master Tenant is required to pay under the Master Lease, and to the extent the 

Projected Uncontrollable Expenses are greater than the actual Uncontrollable Expenses, the 

difference will be paid by the Master Tenant to the Trust as additional Rent. 

Section 3.08 provides that the Trust and the Master Tenant agree that the Master Lease is a “true 

lease” and not a financing arrangement, partnership, joint venture, management or other 

arrangement, and that the parties will reflect the transactions embodied in the Master Lease in a 

manner consistent with “true lease” treatment rather than “financing,” “partnership” or 

“management” treatment. 

Sections 4.02 and 4.03 provide that the Master Tenant is required to maintain insurance with 

respect to the Trust Property, including but not limited to casualty and business interruption 

insurance in respect of the Trust Property. 

Section 7.01 provides that the Master Tenant is responsible for all “Operating Costs” (as such 

term is defined in the Master Lease), and is also responsible for taking good care, including 

paying all costs and expenses required therefor, of the premises, alleyways and passageways and 

the sidewalks, curbs and vaults adjoining the premises, and keep the same (or cause the same to 

be kept) in good order and condition, ordinary wear and tear and obsolescence excepted, and 

make necessary nonstructural repairs thereto, interior and exterior. 

Section 7.02 provides that the Trust is responsible for all “Capital Expenses” which means the 

costs and expenses incurred in connection with major repairs, replacements, and improvements 

relating to the structural elements of the Trust Property which are not Operating Costs and would 

be capitalized under generally accepted accounting principles, including but not limited to (i) 

replacement of and extraordinary service with respect to roofs, chimneys, gutters, downspouts, 

paving, curbs, ramps, driveways, parking lots, windows, foundations, exterior walls and all load 

bearing walls, exterior doors and doorways, windows, elevators, fences, gates and HVAC 

systems and components thereof, (ii) all costs of any type arising with ongoing environmental 

testing and related matters and (iii) exterior painting or other façade maintenance.  

Section 7.04 provides that if the Master Tenant uses any “Reserve Accounts” (as such term is 

defined in the Master Lease) established for the benefit of the Trust to pay any obligations of the 

Master Tenant, then the Master Tenant must reimburse such amounts on or before the expiration 
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or termination of the Master Lease.  Section 7.04 further provides that if the Master Tenant bears 

an expense that is an obligation of the Trust under the Master Lease, the Master Tenant may 

reduce Additional Rent or Supplemental Rent in order to recover such advances and that any 

unreimbursed advances are required to be repaid to the Master Tenant out of the proceeds of the 

sale or exchange of the Real Estate (if not fully reimbursed by the time of such sale). 

Section 8.01 provides that the Master Tenant may make alterations to (but not additions to, 

removals of or substitutions for) the Real Estate with the Trust’s prior written consent, provided 

that certain other conditions are met. 

Section 13.01 provides that the Master Tenant may not assign its interest in the Master Lease 

without the consent of the Trust and Lender.  Section 13.01 further provides that the Master 

Tenant may enter into subleases of the Trust Property with subtenants. 

Section 16.01 provides that if any “Event of Default” occurs, the Trust can give notice of such 

default and terminate the Master Lease (or take possession of the Trust Property without 

terminating the Master Lease) after giving notice.  Section 16.01 generally defines “Event of 

Default” to include, among other things:  (a) (i) the failure by the Master Tenant to pay Rent, 

Operating Costs, or Impositions as and when the same shall become due and payable, which 

failure is not cured within ten (10) days after notice or (ii) the failure to pay any other amounts 

payable under the Master Lease as and when the same shall become due and payable or the 

default in any other manner curable by the payment of money; (b) the failure to comply with the 

other terms of the Master Lease (other than any default curable by payment of money), which 

such failure is not cured within thirty (30) days after notice (or longer if the Master Tenant 

diligently undertakes efforts to cure such Default); (c) the filing by the Master Tenant of a 

voluntary bankruptcy petition or the adjudication of the Master Tenant as a bankrupt or insolvent 

(including any petition or answer seeking any reorganization, composition, readjustment or 

similar relief); (d) the filing of an involuntary petition in bankruptcy against the Master Tenant or 

the commencement of any proceeding against the Master Tenant seeking any reorganization, 

composition, readjustment or similar relief under any law if not dismissed within ninety (90) 

days; (e) a prohibited assignment, pledge or encumbrance of any rental or other sum payable 

under a sublease; (f) a prohibited mortgaging, pledge or encumbrance of the Master Tenant’s 

interest in the Master Lease; (g) any representation or warranty of the Master Tenant is incorrect 

or misleading in any material respect; (h) if the performance by the Master Tenant of any 

material obligation becomes unlawful; (i) the termination or liquidation of the Master Tenant; (j) 

the failure by the Master Tenant to deliver possession of the Real Estate at the end of the term of 

the Master Lease; or (k) an action or omission of the Master Tenant resulting in a breach of any 

indenture, deed of trust, mortgage or other instrument (beyond any applicable notice and cure 

periods) to which the Trust or the Master Tenant is a party or to which the Real Estate is bound 

or may be affected. 

Article 23 provides that upon the sale, transfer, or other disposition of the Trust Property during 

the term of the Master Lease, the Master Tenant is entitled to a disposition fee (the “Disposition 

Fee”) equal to two percent (2.0%) of the gross sales price of the Trust Property (or buyer’s 

assumed fair market value of the Trust Property, if consideration is not rendered in cash), 



Newstar 17 Sweetwater Springs, DST  

February 9, 2026 

Page 13 

 

 

provided, however, no Disposition Fee will be paid if the net sales price of the Property is less 

than $39,325,291. Additionally, there shall be no reduction in the Disposition Fee as a result of 

any third-party brokerage commissions otherwise due and payable in connection with the sale, 

transfer, or other disposition of the Trust Property. Any amount in excess of $300,000 remaining 

in the Master Tenant Reserve Account (as defined in the Master Lease) upon the sale of the 

Property will reduce the Disposition Fee by such amount. The Disposition Fee is compensation 

for the agreement of the Master Tenant to assist the Trust in disposing of the Real Estate as the 

Trust may reasonably request. 

C.  Loan Agreement, Subordination Agreement, and Assignment 

The Loan is a nonrecourse obligation of the Trust (except for certain typical recourse carve outs, 

as described below), and is secured by a mortgage on the Real Estate.  The Subordination 

Agreement provides for a security assignment to the Trust of the Master Tenant’s rights under 

the Master Lease, the Property Management Agreement, rents from subtenants of the Real 

Estate, and other collateral specified in the Subordination Agreement.  The Assignment is a 

security assignment of the Trust’s rights, but not its obligations, under the Subordination 

Agreement to the Lender.  The effect of the Subordination Agreement and the Assignment, 

together, is the subordination of the Master Lease to the Loan Agreement. 

The Loan Agreement provides for certain events of default (each a “Loan Event of Default” and 

collectively, “Loan Events of Default”).  A Loan Event of Default on the part of the Trust 

includes events which are directly attributable to the Master Tenant, such as an event of default 

by the Master Tenant under the Master Lease including a failure of the Master Tenant to pay the 

Rent or a bankruptcy or insolvency of the Master Tenant.  Other Loan Events of Default on the 

part of the Trust may be indirectly attributable to the Master Tenant, such as a failure of the Trust 

to pay debt service on the Loan or a bankruptcy or insolvency of the Trust.  Additional Loan 

Events of Default on the part of the Trust are not directly or indirectly attributable to the Master 

Tenant, such as a failure by the Trust to pay debt service on the Loan in the absence of a failure 

of the Master Tenant to pay Rent under the Master Lease, a bankruptcy or insolvency of the 

Trust in the absence of a bankruptcy or insolvency of the Master Tenant, or an Investor’s 

transferring an Interest in the Trust to a proscribed transferee without the consent of the Lender. 

The Lender has various remedies available to it in the case of a Loan Event of Default.  Thus, the 

Lender may foreclose on the Real Estate under its mortgage, the Lender may terminate the 

Master Lease, or the Lender may exercise any other remedy available to it under applicable law.  

The Lender could therefore foreclose on the Real Estate and terminate the Master Lease, 

foreclose on the Real Estate but not terminate the Master Lease, terminate the Master Lease but 

not foreclose on the Real Estate, exercise a different remedy, or choose to forego the exercise of 

any remedy. 

D.  Property Management Agreement 

The Master Tenant has entered into the Property Management Agreement with the Property 

Manager, a third party unaffiliated with the Sponsor, pursuant to which the Property Manager is 



Newstar 17 Sweetwater Springs, DST  

February 9, 2026 

Page 14 

 

 

responsible for managing, operating and maintaining the Real Estate.  The Property Management 

Agreement has an initial term commencing on or about February 6, 2026 and expiring on or 

about February 5, 2028, unless sooner terminated in accordance with the terms of the Property 

Management Agreement.  The Property Management Agreement will automatically renew for 

successive one-month periods unless terminated as described below.  The Property Management 

Agreement provides that nothing therein shall result in the Property Manager being in 

association with or in partnership with or as an employee of the Master Tenant and that the 

Property Manager is an independent contractor of the Master Tenant with authorization to 

perform the duties specified therein.  The Property Management Agreement may be terminated 

with or without cause by the Master Tenant or the Property Manager at any time upon 30 days’ 

written notice or immediately upon the occurrence of a default that remains uncured for 15 days, 

or by the Master Tenant upon 15 days’ written notice following the transfer or conveyance of the 

Real Estate or 5 days’ written notice following a substantial casualty or condemnation of the 

Real Estate. 

Pursuant to the Property Management Agreement, the Master Tenant is required to pay the 

Property Manager a monthly management fee equal to (i) during the first twenty-four calendar 

months, an amount equal to 2% of all amounts collected in respect to the Real Estate, and (ii) 

thereafter, an amount equal to 3% of all amounts collected in respect of the Real Estate. The 

Property Manager is also entitled to (i) a one-time on-boarding fee of $50,000 for preparing the 

Real Estate for operation, (ii) an early termination fee equal to the last month’s management fee 

times the number of months remaining of the initial six month term in the event the Property 

Management Agreement is terminated within the first six months, and (iii) a $5,000 disposition 

fee in the event of the sale of the Real Estate. Additionally, the Property Manager is entitled to 

the reimbursement of certain expenses incurred by the Property Manager in the performance of 

its duties under the Property Management Agreement. 

TAX ANALYSIS 

It is our opinion that, for federal income tax purposes, the acquisition by the Investors of the 

Interests should be treated as the direct acquistion by the Investors of the Real Estate for 

purposes of Code Section 1031. 

The principal authority governing the treatment of interests in Delaware Statutory Trusts for 

purposes of Code Section 1031 is Revenue Ruling 2004-86, 2004-2 C.B. 191.  As more fully 

described below, our conclusion as to the treatment of the Interests under Code Section 1031 is 

based largely on the similarity between the facts described in Revenue Ruling 2004-86 and the 

facts in respect of the Trust, and the Treasury Regulations and case law that form the basis for 

the revenue ruling. 

Treatment of the Interests as Real Property for Purposes of Code Section 1031. 

Code Section 1031 provides that no gain or loss is recognized on the exchange of real property 

held for productive use in a trade or business or for investment if such property is exchanged 
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solely for real property of like kind which is to be held either for productive use in a trade or 

business or for investment. 

Revenue Ruling 2004-86 held that, assuming the other requirements of Code Section 1031 are 

satisfied, a taxpayer may exchange real property for a beneficial interest in a Delaware Statutory 

Trust such as the trust described in the ruling (the “DST”) in a tax-free exchange under Code 

Section 1031.  The holding of Revenue Ruling 2004-86 is based on certain factual assumptions 

regarding the provisions of the trust agreement of the DST, although not all the facts described in 

the ruling are crucial to its holding.  The facts as set forth in Revenue Ruling 2004-86 are as 

follows: 

On January 1, 2005, A, an individual, borrows money from BK, a bank, and signs 

a 10-year note bearing adequate stated interest, within the meaning of § 483.  On 

January 1, 2005, A uses the proceeds of the loan to purchase Blackacre, rental real 

property.  The note is secured by Blackacre and is nonrecourse to A. 

Immediately following A’s purchase of Blackacre, A enters into a net lease with Z 

for a term of 10 years.  Under the terms of the lease, Z is to pay all taxes, 

assessments, fees, or other charges imposed on Blackacre by federal, state, or local 

authorities.  In addition, Z is to pay all insurance, maintenance, ordinary repairs, 

and utilities relating to Blackacre.  Z may sublease Blackacre.  Z’s rent is a fixed 

amount that may be adjusted by a formula described in the lease agreement that is 

based upon a fixed rate or an objective index, such as an escalator clause based 

upon the Consumer Price Index, but adjustments to the rate or index are not within 

the control of any of the parties to the lease.  Z’s rent is not contingent on Z’s 

ability to lease the property or on Z’s gross sales or net profits derived from the 

property. 

Also on January 1, 2005, A forms DST, a Delaware statutory trust described in the 

Delaware Statutory Trust Act, Del. Code Ann. Title 12, §§ 3801-3824, to hold 

property for investment.  A contributes Blackacre to DST.  Upon contribution, 

DST assumes A’s rights and obligations under the note with BK and the lease with 

Z. In accordance with the terms of the note, neither DST nor any of its beneficial 

owners are personally liable to BK on the note, which continues to be secured by 

Blackacre. 

The trust agreement provides that interests in DST are freely transferable.  

However, DST interests are not publicly traded on an established securities 

market.  DST will terminate on the earlier of 10 years from the date of its creation 

or the disposition of Blackacre, but will not terminate on the bankruptcy, death, or 

incapacity of any owner or on the transfer of any right, title, or interest of the 

owners.  The trust agreement further provides that interests in DST will be of a 

single class, representing undivided beneficial interests in the assets of DST. 
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Under the trust agreement, the trustee is authorized to establish a reasonable 

reserve for expenses associated with holding Blackacre that may be payable out of 

trust funds.  The trustee is required to distribute all available cash less reserves 

quarterly to each beneficial owner in proportion to their respective interests in 

DST.  The trustee is required to invest cash received from Blackacre between each 

quarterly distribution and all cash held in reserve in short-term obligations of (or 

guaranteed by) the United States, or any agency or instrumentality thereof, and in 

certificates of deposit of any bank or trust company having a minimum stated 

surplus and capital.  The trustee is permitted to invest only in obligations maturing 

prior to the next distribution date and is required to hold such obligations until 

maturity.  In addition to the right to a quarterly distribution of cash, each beneficial 

owner has the right to an in-kind distribution of its proportionate share of trust 

property. 

The trust agreement provides that the trustee’s activities are limited to the 

collection and distribution of income.  The trustee may not exchange Blackacre for 

other property, purchase assets other than the short-term investments described 

above, or accept additional contributions of assets (including money) to DST.  The 

trustee may not renegotiate the terms of the debt used to acquire Blackacre and 

may not renegotiate the lease with Z or enter into leases with tenants other than Z, 

except in the case of Z’s bankruptcy or insolvency.  In addition, the trustee may 

make only minor non-structural modifications to Blackacre, unless otherwise 

required by law.  The trust agreement further provides that the trustee may engage 

in ministerial activities to the extent required to maintain and operate DST under 

local law. 

On January 3, 2005, B and C exchange Whiteacre and Greenacre, respectively, for 

all of A’s interests in DST through a qualified intermediary, within the meaning of 

§ 1.1031(k)-1(g).  A does not engage in a § 1031 exchange.  Whiteacre and 

Greenacre were held for investment and are of like kind to Blackacre, within the 

meaning of § 1031. 

Neither DST nor its trustee enters into a written agreement with A, B, or C, 

creating an agency relationship.  In dealings with third parties, neither DST nor its 

trustee is represented as an agent of A, B, or C. 

BK is not related to A, B, C, DST’s trustee or Z within the meaning of § 267(b) or 

§ 707(b).  Z is not related to B, C, or DST’s trustee within the meaning of § 267(b) 

or § 707(b). 

The IRS’s conclusions in Revenue Ruling 2004-86 were as follows: 

(1) The Delaware statutory trust described above is an investment trust, under 

§ 301.7701-4(c), that will be classified as a trust for federal tax purposes. 
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(2) A taxpayer may exchange real property for an interest in the Delaware 

statutory trust described above without recognition of gain or loss under § 1031, if 

the other requirements of § 1031 are satisfied. 

The IRS noted that, under the facts of Revenue Ruling 2004-86, if the DST’s trustee had the 

power to do one or more of the following acts, it would be classified as a partnership or other 

business entity for federal income tax purposes: 

(i) dispose of Blackacre and acquire new property; (ii) renegotiate the lease with Z 

or enter into leases with tenants other than Z; (iii) renegotiate or refinance the 

obligation used to purchase Blackacre; (iv) invest cash received to profit from 

market fluctuations; or (v) make more than minor non-structural modifications to 

Blackacre not required by law. 

In addition, the DST would not have qualified as an “investment” trust had it been able to (a) 

accept additional contributions of new cash or assets from existing or new owners, or (b) invest 

reserves and cash in investments other than short term government obligations, certificates of 

deposit or interest bearing accounts that are held to maturity and that mature prior to the 

distribution of cash to the DST’s owners. 

Various facts in Revenue Ruling 2004-86 in our view are not determinative of the outcome, 

including (a) that Blackacre was subject to the note and lease prior to being contributed to the 

DST, (b) that each owner had a right to an in-kind distribution of the DST’s property, and (c) that 

the persons who acquired interests in the DST acquired their interests indirectly from the original 

owner of the DST, rather than the DST itself. 

In rendering the opinion set forth in this opinion letter, we analyze below in light of relevant 

authorities: (1) the classification of the Trust as an entity separate from the Investors; (2) the 

classification of the Trust as an investment trust (rather than a business entity); (3) whether the 

Master Lease constitutes a true lease for federal income tax purposes; (4) the classification of the 

Trust as a grantor trust; and (5) the treatment of the Investors as holding direct interests in the 

Real Estate for federal income tax purposes. 

1. Classification of the Trust as an Entity Separate from the Investors for Federal Income 

Tax Purposes. 

Under Treasury Regulation Section 301.7701-1(a)(1), whether an organization is an entity 

separate from its owners for federal tax purposes is a matter of federal tax law and does not 

depend on whether the organization is recognized as an entity under local law.  Revenue Ruling 

2004-86 states that, generally, when participants in a venture form a state law entity and avail 

themselves of the benefits of that entity for a valid business purpose, such as investment or 

profit, and not for tax avoidance, the entity will be recognized for federal income tax purposes. 

The IRS concluded that the DST in Revenue Ruling 2004-86 was an entity for federal income 

tax purposes.  We believe that the Trust is substantially similar to the DST.  Most importantly, 
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both the DST and the Trust are Delaware Statutory Trusts, subject to the provisions of the 

Delaware Statutory Trust Act.  The Sponsor has represented that the Trust has not opted out or 

will not opt-out of its status as a separate legal entity under the Delaware Statutory Trust Act.  

Section 2.03 of the Trust Agreement provides that the Trust shall hold the Real Estate for 

investment purposes.  This provision of the Trust Agreement is consistent with the purpose of the 

DST in Revenue Ruling 2004-86, i.e., to hold property for investment.  Sections 5.02 of the Trust 

Agreement provides that the Investors are not liable for any liabilities or obligations of other 

Investors, the Trust or the Trustees or for the performance of the Trust Agreement.  Consistent 

with the DST’s trust agreement, the Trust Agreement does not purport to create an agency 

relationship.  In addition, the Sponsor has represented that neither the Trust nor either Trustee or 

the Asset Manager has entered into or will enter into any agreement or understanding with any 

beneficiary of the Trust creating an agency or nominee relationship and neither the Trust nor 

either Trustee or the Asset Manager has been or will be represented as an agent or nominee of 

any beneficiary of the Trust in dealings with third parties.  Accordingly, the Trust should be 

respected as an entity separate from the Investors for federal income tax purposes. 

2. Classification of the Trust as an Investment Trust Rather than a Business Entity for 

Federal Income Tax Purposes. 

In general, an organization constitutes a trust for tax purposes if it is an arrangement whereby 

trustees take title to property for the purpose of protecting or conserving it for the beneficiaries.  

Generally speaking, an arrangement will be treated as a trust for tax purposes if the purpose of 

the arrangement is to vest in trustees responsibility for the protection and conservation of 

property for beneficiaries who cannot share in the discharge of that responsibility and, therefore, 

are not associates in a joint enterprise for the conduct of business for profit.  Treasury Regulation 

Sections 301.7701-1(a)(1), (b), 4(a). 

There are other arrangements which are known as trusts because the legal title to property is 

conveyed to trustees for the benefit of beneficiaries, but which are not classified as trusts for tax 

purposes because they are not simply arrangements to protect or conserve the property for the 

beneficiaries.  These trusts, which are often known as business or commercial trusts, generally 

are created by the beneficiaries simply as a device to carry on a profit-making business which 

normally would have been carried on through business organizations that are classified as 

corporations or partnerships for tax purposes.  The fact that the corpus of such a trust is not 

supplied by the beneficiaries is not sufficient reason in itself for classifying the arrangement as 

an ordinary trust rather than as a corporation or a partnership for tax purposes.  The technical 

casting of an organization in trust form, by conveying title to property to trustees for the benefit 

of persons designated as beneficiaries, will not change the real character of the organization if 

the organization is more properly classified as a corporation or a partnership for tax purposes.  

Treasury Regulation Section 301.7701-4(b). 

An investment trust will not be classified as a trust if there is a power under the trust agreement 

to vary the investment of the certificate holders.  An investment trust with a single class of 

ownership interests, representing undivided beneficial interests in the assets of the trust, will be 

classified as a trust for tax purposes if there is no power under the trust agreement to vary the 
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investment of the certificate holders.  An investment trust with multiple classes of ownership 

interests ordinarily will be classified as a corporation or a partnership for tax purposes.  An 

investment trust with multiple classes of ownership interests will be classified as a trust for tax 

purposes, however, if the trust is formed to facilitate direct investment in the assets of the trust 

and the existence of multiple classes of ownership interests is incidental to that purpose and if 

there is no power under the trust agreement to vary the investment of the certificate holders.  

Treasury Regulation Section 301.7701-4(c). 

A. Investment Trusts in General. 

The DST in Revenue Ruling 2004-86 was held to be an “investment” trust and not a business 

entity.  The courts and the IRS have considered the distinctions between an “investment” trust 

and a business entity on several other occassions. 

In Commissioner v. Chase National Bank, 122 F. 2d 540 (2d Cir. 1941), a depositor transferred 

“units” consisting of the common stock of a number of corporations to a trust, and then sold trust 

certificates to investors.  The trustee was vested with all of the rights of ownership of the shares 

except that the depositor controlled the voting rights of the shares and the trust instrument 

governed and restricted the disposal of the shares.  Under the terms of the trust instrument, 

property deposited into the trust was held until some disposition of it was made consistent with 

the terms of the trust instrument.  Further, distributions of currently available funds were 

required.  No purchases were to be made by the trustee by way of reinvestment of funds or 

otherwise.  The IRS argued that the trust was taxable as a corporation for federal income tax 

purposes.  The court rejected the IRS’s argument, holding that because the trust agreement 

required the trust property “to be held for investment and not to be used as capital in the 

transaction of business for profit like a corporation organized for such a purpose,” the trust was 

prevented from becoming more than a “strict investment” trust.  Id. at 543. 

In Commissioner v. North American Bond Trust, 122 F. 2d 545 (2d Cir. 1941), cert. denied, 314 

U.S. 701 (1942), a companion case to Chase National Bank, the court reached a different 

conclusion regarding the treatment of a trust for federal income tax purposes.  In contrast to the 

terms of the trust instrument in Chase National Bank, the terms of the trust instrument in North 

American Bond Trust accorded the depositor the power “to take advantage of market variations 

to improve the investments of even the first investors.”  Id. at 546.  This power arose in two 

ways.  First, in making up new units, the depositor was not confined to the same bonds he had 

selected for the previous units.  Second, the bonds of all units constituted a single pool in which 

each certificate holder shared according to his proportion of all the certificates issued.  As a 

result, the money from new investors could be used to purchase new bond issues which would in 

turn reduce the existing certificate holders’ interests in the old bond issues.  Based on these facts, 

the court held that the depositor “had power, though a limited power, to vary the existing 

investments of all certificate holders at will…” (Id.), and accordingly that the trust was an 

association taxable as a corporation. 

Revenue Ruling 75-192, 1975-1 C. B. 384, concerned a trust agreement that required the trustee 

to invest cash on hand between quarterly distribution dates in short term government obligations 
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or in certificates of deposit issued by banks with minimum stated surplus and capital that mature 

prior to the following distribution date.  The IRS concluded that, because the trust agreement 

restricted the trustee to a fixed return similar to that earned on a bank account, there was no 

opportunity to profit from market fluctuations.   

In Revenue Ruling 79-77, 1979-1 C. B. 448, the IRS ruled that a trust formed to hold real 

property was an ordinary trust under Treasury Regulation Section 301.7701-4(a) and a grantor 

trust under Subpart E of Subchapter J, Chapter 1 of the Code (i.e., Code Section 671 et seq.), and 

not a business entity within the meaning of Treasury Regulation Section 301.7701-2(a) (i.e., a 

partnership or an association taxable as a corporation), where the trustee’s duties were limited to:  

(i) holding title to real estate; (ii) at the direction of the beneficiaries, signing a 20-year “triple 

net” lease (with renewal options) for the real estate; (iii) enforcing the lease; (iv) signing such 

other agreements as are approved by the beneficiaries; (v) approving minor alterations to the real 

estate; and (vi) distributing net income of the trust to the beneficiaries on a quarterly basis.1 

In other situations, however, the IRS has determined that an arrangement formed to hold real 

estate was properly classified as a business entity.  For example, in Revenue Ruling 78-371, 

1978-2 C. B. 344, the heirs to certain real estate established a trust and transferred to the trust 

real estate subject to a net lease.  The trust agreement expressly authorized the trustees to acquire 

additional real estate, to sell assets of the trust, to invest such sales proceeds in certain types of 

financial products, to borrow money, to mortgage and lease the trust property, and to build or 

remove improvements from the trust property without the knowledge or consent of the owners of 

the trust.  The IRS concluded that the trustee’s power to engage in extensive real estate 

operations and to invest the sales proceeds in financial products indicated that the trust was not 

formed merely to protect and conserve the trust property and ruled that the trust was taxable as a 

corporation. 

Revenue Ruling 78-371 may be contrasted with Revenue Ruling 75-374, 1975-2 C. B. 261.  In 

this ruling, the IRS addressed the level of joint business activity that would cause co-owners of 

real estate to be viewed as partners for tax purposes.  The co-owners of an apartment project 

hired an unrelated management company to manage the apartment project. The management 

company negotiated and executed the leases for the apartment units, collected rents and other 

payments from tenants, and paid taxes, assessments and insurance premiums relating to the 

 

1  See also Private Letter Ruling 9352008 (September 29, 1993), in which the IRS ruled that an 

ownership interest in real estate should be respected as such for tax purposes and not re-

characterized as a partnership interest where the real estate was subject to a net lease: “mere co-

ownership of an interest in real property without providing more than the customary services of 

maintenance and repair and collecting of rents will not render a co-ownership a partnership . . . 

[The real estate] is already subject to a net lease, under which the lessee is responsible to pay all 

insurance premiums, general real estate taxes and special assessments, most of the utility 

expenses and a significant portion of the repair costs . . . Therefore, co-ownership of [the real 

estate] . . . is not, in and of itself, a partnership.” 
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project.  The management company performed (i) all services customarily performed in 

connection with the maintenance and repair of the apartment project (such as providing heat, air 

conditioning, hot and cold water, unattended parking, normal repairs, trash removal and cleaning 

of service areas), and (ii) certain additional services such as attended parking, gas, electricity and 

other utilities.  Customary tenant services were furnished by the management company to the 

tenants at no additional charge above the basic rental payments.  The management company paid 

the costs incurred in providing the additional services and retained the charges paid by the 

tenants.  The ruling concluded that the co-owners were not partners for tax purposes because the 

furnishing of customary services in connection with maintenance and repair did not render the 

co-ownership a partnership.  The IRS also found that the management company was not an agent 

of the co-owners because the co-owners did not share any of the profits realized from the 

rendition of the non-customary additional services by the management company. 

We believe that the arrangements provided for under the Trust Agreement and the Master Lease 

are similar to the arrangements described in Chase National Bank and Revenue Rulings 2004-86, 

79-77, 75-192, and 75-374, and are distinguishable from the arrangements discussed in North 

American Bond Trust and Revenue Ruling 78-371.  Article I of the Trust Agreement expressly 

states that all Interests in the Trust shall be of a single class.  Section 2.03 of the Trust 

Agreement provides that the Trust shall hold the Real Estate for investment purposes and that 

neither the Trustees, the Investors, nor their agents shall provide non-customary services with 

respect to the Real Estate.  The Sponsor has represented that neither the Trust nor either Trustee, 

or any employee, agent or independent contractor of the Trust, including the Asset Manager, will 

provide any services to the Master Tenant or any subtenant.  Section 2.04 of the Trust Agreement 

states that (i) the Trustees are holding the Trust Property for the benefit of the Investors, subject 

to the obligations of the Trust; (ii) it is the intention of the parties to the Trust Agreement that the 

Trust constitute a “statutory trust” within the meaning of the DSTA, and that Trust not constitute 

an agency, partnership, corporation, association or business trust for federal income tax 

purposes; and (iii) the Investors shall be treated for federal income tax purposes as owning a 

direct interest in the Real Estate and other Trust Property and shall be obligated to report their 

Interest consistently with such characterization.  Article IV of the Trust Agreement (1) directs 

the Administrative Trustee to distribute all available cash to the Investors in accordance with 

their “Percentage” after paying debt service on the Loan and related expenses and retaining funds 

as required for a reasonable reserve as necessary to pay anticipated current and future ordinary 

Trust expenses, and (2) requires undistributed cash to be invested only in short-term government 

obligations and in certificates of deposit or interest-bearing bank accounts with a bank or trust 

company having a minimum stated capital and surplus.  Section 5.01(c) of the Trust Agreement 

provides that from and after such time as there is more than one Investor in the Trust, the Trust 

shall not constitute a business entity, but shall instead constitute an investment trust within the 

meaning of Treasury Regulation Section 301.7701-4(c).  Section 7.03 of the Trust Agreement 

prohibits the Trustees from taking certain specified actions, if the effect would be that such 

action or actions would constitute a power under the Trust Agreement to “vary the investment of 

the certificate holders” under Regulation Section 301.7701-4(c)(1) and Revenue Ruling 2004-86.  

The Master Lease is a net lease and, pursuant to the Trust Agreement, the Master Lease may not 

be renegotiated unless the Master Tenant becomes bankrupt or insolvent. 
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B. Certain Differences between the Facts in Respect of the Trust and the Facts of 

Revenue Ruling 2004-86. 

We have considered differences between the facts in respect of the Trust and the facts of 

Revenue Ruling 2004-86, including the differences noted below. 

I. Conversion of Trust to LLC. 

The ability of the Trustees to convert the Trust to an LLC in specified circumstances should not 

constitute a power to vary the investment of the Investors.  In such event, of course, the Investors 

will no longer be investors in a trust but instead will be investors in a newly formed limited 

liability company.  Be that as it may, the corpus of the Trust would not have changed during the 

continuance of the Trust as a trust for state law purposes.  Thus, the IRS has ruled that a trust 

retains its tax status as such notwithstanding arrangements whereby the beneficiaries may re-

invest distributions in a newly formed trust, noting that “[t]he plan does not involve re-

investment in the original trust.”  Private letter rulings (which under Code Section 6110(k)(3) 

may not be used or cited as precedent) have made it clear that such arrangements amount to a 

reinvestment of trust distributions into the original trust only if the subsequent trust in substance 

is simply a continuation of, and therefore the same trust as, the original trust.  As a limited 

liability company and not a trust, any LLC into which the Trust here at issue is converted cannot 

be the same entity as the original Trust.  Revenue Ruling 81-238, 1981-2 C. B. 248; Private 

Letter Ruling 199943042 (July 23, 1999); Private Letter Ruling 200007006 (Nov. 15, 1999). 

II. Administrative Trustee as Bare Legal Title Holder. 

Section 7.01(e) of the Trust Agreement provides that the Administrative Trustee (rather than the 

Trust) will hold bare legal title to the Real Estate.  This structure is in place for the sole and 

exclusive purpose of satisfying certain state law requirements that are resolved if bare legal title 

to property beneficially owned by a trust is held by a trustee of the trust.  The Trust Agreement 

makes clear that the Administrative Trustee will hold such bare legal title for the benefit of the 

Trust, and that the Administrative Trustee disclaims any tax, legal, or equitable interest in the 

Real Estate other than such interest in bare legal title to the Real Estate as is necessary to satisfy 

state law.  In our view, this arrangement has no meaningful impact on the beneficial ownership 

of the Real Estate for legal or tax purposes, and the Real Estate should be treated as beneficially 

owned by the Trust (and thus, in turn, by the Investors for tax purposes) and not by the 

Administrative Trustee.  Furthermore, such “trustee-as-titleholder” arrangements are expressly 

contemplated in the Treasury Regulations underlying the classification of fixed investment 

trusts.2  Accordingly, this arrangement has no impact on our opinion that an Interest should be 

treated as a direct interest in the Real Estate for purposes of Code Section 1031. 

 

2 See, Treasury Regulation Section 301.7701-4(c)(2), Example (2) (trust classified as a trust where the 

“trustee holds bare legal title to the … pool for the benefit of the certificate holders ….”). 
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III. Recourse Carve Out and Environmental Guaranty 

Joe Gibson, as a principal of the Sponsor, and Eric Graber and Jeff Smith, as co-owners of 

Badger Creek Advisors, LLC a Delaware limited liability company (which owns an interest in 

the Sponsor), and NewStar Operating Company, a Georgia limited liability company and an 

affiliate of the Sponsor (each a “ Guarantor” and collectively the “Guarantors”), executed limited 

guaranty agreements with the Lender pursuant to which they will guarantee certain obligations 

with respect to the Loan in the event certain acts occur and the Trust executed an environmental 

indemnity (which the Guarantors have guaranteed) with the Lender pursuant to which they will 

guarantee certain obligations with respect to the Loan if certain environmental liabilities arise 

with respect to the Real Estate (collectively, the “Guaranty”).  Because the  payment obligations 

of the Guarantors under the Guaranty will only be triggered upon the occurrence of certain 

events that are within the control of the Guarantors or their affiliates or with respect to the 

environmental condition of the Real Estate and is not an absolute guaranty of repayment of the 

Loan, we do not believe that the Guaranty should be treated as an impermissible loss sharing 

arrangement that could constitute a partnership between the Guarantors and the Trust (or the 

Investors) for income tax purposes, or should otherwise be treated as compelling additional 

capital to be contributed to the Trust in the event the Guaranty is triggered.  Compare, CCA 

201606027 (Oct. 23, 2015) and AM 2016-001 (March 31, 2016). 

IV. Relationship between Administrative Trustee, Asset Manager and Master 

Tenant. 

The Administrative Trustee, the Asset Manager and the Master Tenant are affiliates.  At least 

arguably, therefore, the activities of the Master Tenant with respect to the operation and 

management of the Real Estate should be attributed to the Administrative Trustee and/or the 

Asset Manager for tax purposes such that the Trust would be treated as a business trust rather 

than an investment trust. 

We do not believe the affiliation between the Master Tenant, the Administrative Trustee and the 

Asset Manager should lead to a conclusion that the Trust is engaged in the operations of the Real 

Estate.  First, all three entities are separate for commercial law purpose. Second, although the 

Asset Manager and the Master Tenant are disregarded as entities separate from the same 

partnership for federal income tax purposes, the Sponsor has represented that the Administrative 

Trustee has made or will make an election to be classified as a corporation for federal income tax 

purposes, such that it is a separate entity from the Asset Manager and the Master Tenant for 

federal income tax purposes. Third, the Administrative Trustee is expressly required by the Trust 

Agreement to deal with the Real Estate consistent with its duties to conserve and protect the 

Trust Property for the benefit of the Investors; the Administrative Trustee is subject to an implied 

contractual covenant of good faith and fair dealing under the Delaware Statutory Trust Act; and 

the contractual duties of the Administrative Trustee and the Asset Manager are essentially 

ministerial in nature. Accordingly, in our judgment on balance the status of the Master Tenant, 

the Administrative Trustee and the Asset Manager as affiliates should not defeat the status of the 

Trust as an investment trust. 
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We note that in a 1965 private letter ruling, the IRS took the position that an arrangement 

involving a trust which leased multiple real property interests to a tenant was not a valid fixed 

investment trust by reason of the conflation of the activities of tenant with those of the trust.  In 

that situation, leases for various retail stores, warehouses, plants or distribution centers recited an 

intent that the property be used by the tenant for its purposes and at the same time in a manner 

that would insure its being developed to the maximum benefit of the lessor (the trust) insofar as 

not inconsistent with the tenant’s interests.  The leases each provided in part as follows:  “It is 

the intention of the parties that said property shall be managed by [tenant] in a manner that will 

permit [tenant] to enjoy all of the rights, privileges, profits and advantages accruing to [tenant] as 

tenant under the provisions of this [lease] and at the same time in a manner that will insure that 

the said property will be used, applied and developed to the maximum benefit of [trust]... and to 

the beneficiaries… .  At the final expiration of any lease, the trustees agree to accept the 

premises with such alteration, remodeling, construction, new building or improvement, as may 

have been made” (emphasis added).  The private letter ruling indicates that although the trust 

instrument generally provided for limited trustee powers consistent with fixed investment trust 

status, “[s]pecific provisions of the leases are repeatedly referred to and restated in the main body 

of the trust instrument itself.” 

The IRS viewed this arrangement as resulting in the tenant (as the originating and dominating 

party to the overall arrangement) playing a role in the overall operation of the trust.  The IRS 

specifically observed that “[t]he provisions of the leases were sufficiently integrated with the 

trust agreement and other relevant documents so that the powers of the lessee under the leases 

may be considered as powers of the trustee under the trust agreement to vary the investment of 

the certificate holders.”  The IRS determined that the arrangements, which allowed for possible 

improvements or entire replacements of buildings for the maximum benefit of both the lessee 

and the lessor, may be considered as involving the taking of advantage of market variations to 

improve the investment of the trust beneficiaries.  Accordingly, the IRS classified the trust as a 

corporation for tax purposes.  Private Letter Ruling 6501275170A (January 27, 1965). 

In the case of the Trust, each party to the arrangements (Trust, Master Tenant, Asset Manager 

and Administrative Trustee) has its own separate interest and rights.  Unlike the facts of the 

private ruling, in which the leases themselves provided that a joint purpose thereof was to 

improve the investment of the trust beneficiaries, and in which the trust agreement parroted key 

provisions of the leases to that effect, the arrangements in the present case, including the Trust 

Agreement and the Master Lease, make no similar provision whatsoever.  Other than the ability 

to sublease the Real Estate, the Master Tenant has no power under the Master Lease or otherwise 

with respect to the Real Estate that is inconsistent with powers that the Trust itself is allowed to 

have with respect to the Real Estate under Revenue Ruling 2004-86 and the underlying 

authorities with respect to investment trust status.  And, while not explicitly stated, and leaving 

aside the restrictions on investment trust activities permitted under Revenue Ruling 2004-86, it 

seems readily apparent that had the powers of the tenant in Private Letter Ruling 6501275170A 

been limited to the mere ability to lease and release its various leased properties, it is unlikely 

that the outcome of that ruling would have been unfavorable to the taxpayer since the obvious 

premise for the arrangement proposed in the private ruling – to materially modify the leased 

properties for the benefit of the trust beneficiaries – would have been nullified.  For these and 
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other reasons, we believe the situation with respect to the Trust should not be controlled by the 

principles described in Private Letter Ruling 6501275170A even if private rulings qualified as 

legal precedent, which they do not.   

V. Obligation of Trust to Fund Capital Expenditures. 

The Trust has the obligation under the Master Lease to fund certain capital improvements with 

respect to the Real Estate.  More specifically, the Trust is responsible for all “Capital Expenses” 

which means the costs and expenses incurred in connection with major repairs, replacements, 

and improvements relating to the structural elements of the Trust Property which are not 

Operating Costs and would be capitalized under generally accepted accounting principles, 

including but not limited to (i) replacement of and extraordinary service with respect to roofs, 

chimneys, gutters, downspouts, paving, curbs, ramps, driveways, parking lots, windows, 

foundations, exterior walls and all load bearing walls, exterior doors and doorways, windows, 

elevators, fences, gates and HVAC systems and components thereof, (ii) all costs of any type 

arising with ongoing environmental testing and related matters and (iii) exterior painting or other 

façade maintenance.  The DST in Revenue Ruling 2004-86 had no such obligation. 

The IRS asserted in Revenue Ruling 2004-86 that a state law trust is properly classified as a 

business entity for Federal income tax purposes if the trustees have a power under the trust 

agreement to make more than minor non-structural modifications to the leased property not 

required by law.  The exact scope of the asserted rule is unclear. To be sure, modifications 

required by law should not transmute a trust into a business entity because they are imposed on 

the trust rather than being volitional on the part of the trustees.  As to modifications not required 

by law, we believe that modifications made or funded by a trust to property owned by the trust 

and leased to a tenant, regardless of whether such modifications are minor or more than minor 

and whether structural or non-structural, should transmute the trust into a business entity only if 

the modifications change the fundamental nature of the property (e.g., conversion of a multi-

family property into a hotel, conversion of a self-storage facility into an office building, or 

conversion of a five story commercial or residential property into a 30 story property of the same 

type), presumably in order to improve the profitability and in turn the value of the trust property.  

Volitional modifications in our view should not result in a variation in the investment of the 

trustors, on the other hand, where the modifications are intended to protect and conserve the trust 

property (e.g., replacing a leaky roof or a structurally unsound load bearing wall) and where any 

increase in the value of the trust property is incidental to the accomplishment of that purpose 

rather than the motivation for the modification. 

In Revenue Ruling 2094-86 the IRS relied on North American Bond Trust, supra, for the 

proposition that a power to vary the investment of certificate holders exists where there is a 

managerial power under the trust agreement that enables a trust to take advantage of variations in 

the market to improve the investment of the investors. In addition to modifications, the IRS gave 

four examples of such a proscribed power: a power to dispose of the trust property and acquire 

new property, a power to renegotiate a lease or enter into new leases, a power to renegotiate or 

refinance trust indebtedness, and a power to invest cash except in tightly constrained 

circumstances. All of these powers vary the investment of the trust beneficiaries by changing the 
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trust corpus (substituting new property) or evidence an intent to take advantage of market 

conditions to improve the investment of the trust beneficiaries (entering into new leases with 

higher market rents, taking advantage of reductions in market interest rates, investing cash for a 

return). As a result, existence of any such power is sufficient to turn the venture into a business 

for tax purposes.  By way of contrast, the IRS held in Revenue Ruling 79-77 that a lessor trust 

may consent to alterations to the leased property not required by law if the trustee reasonably 

believes that the alterations protect and conserve the trust estate. Similarly, the IRS held in 

Revenue Ruling 90-63 that a power in the trustees to consent to a change in the credit support for 

tax exempt bonds held by the trust did not constitute a power to vary the investment of the 

beneficiaries because the trustees reasonably believed that the change was advisable to maintain 

the value of the trust assets by preserving the credit rating on the bonds, with any increase in the 

value of the trust assets being incidental to that purpose and therefore not the result of trading in 

the securities and thereby profiting from market fluctuations.  1979-1 C.B. 448, 1990-2 CB. 270. 

In the situation at hand, the Sponsor has represented that the capital improvements to the Real 

Estate funded by the Trust and not required by law will not change the fundamental nature of the 

Real Estate as a residential community or materially change the size of the improvements 

included in the Real Estate, that the obligation of the Trust to fund capital improvements has not 

been entered into by the Trust to take advantage of variations in the market to improve the 

investment of the Investors but rather has been entered into by the Trust in order to protect and 

conserve the Real Estate for the Investors, and that any increase in the value of the Real Estate 

attributable to such capital improvements will be incidental to that purpose. We also note that 

Section 7.03 of the Trust Agreement provides that the Trustees do not have the power to make 

capital improvements if doing so would vary the investment of the Investors.  Accordingly, the 

obligation of the Trust to fund capital improvements should not result in the Trust’s being 

classified as a business entity for Federal income tax purposes. 

VI. Loan Events of Default 

Nothing in the remedial provisions of the Loan Documents constitutes a power under the Trust 

Agreement to vary the investment of the Investors (or creates a second class of ownership 

interests in the Trust).  To be sure, were the Lender to foreclose on the Real Estate or terminate 

the Master Lease, or both, in consequence of a Loan Event of Default, the corpus of the Trust 

would change.  That is to say, either the Trust corpus would then consist of the Real Estate alone 

(if the Lender elected to terminate the Master Lease but not to foreclose on the Real Estate) or 

else the Trust corpus would then be essentially a null set (if the Lender elected to foreclose on 

the Real Estate).  Either way, the Trust would have no choice but to liquidate, since either its 

property would have been taken from it (in the event of foreclosure) or it would retain title to the 

Real Estate with no ability (absent a Master Tenant bankruptcy or insolvency) to renegotiate the 

Loan or to re-lease the Real Estate given the constraints imposed under Revenue Ruling 2004-

86. 

That said, the change in the Trust corpus would be the result of a power of the Lender under the 

Loan Documents, and not a power of the Trustees under the Trust Agreement.  The only power 

the Trustees would have under the Trust Agreement would be to distribute whatever property the 
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Trust has to the Investors in proportion to their percentage interests in the Trust (as tenants in 

common if the distributed property consisted of the Real Estate) or to convert the Trust to an 

LLC (which in effect would be a distribution to the Investors of undivided interests in the Real 

Estate and/or percentage interests in any other Trust property including cash coupled with 

contributions of the distributed property by the Investors to the LLC). 

Even if a change in the composition of the Trust corpus pending liquidation of the Trust were a 

result of the existence of a power under the Trust Agreement, the change in corpus would not 

result in a variation of the investment of the Investors within the meaning of the case law or 

Treasury Regulations in respect of investment trusts (the “Sears Regulations”).  Setting out the 

conceptual framework for the Sears Regulations, Judge Learned Hand stated in North American 

Bond Trust, supra, that there is no power to vary the investment of trust beneficiaries where the 

assets of the trust “were ‘frozen,’ so to speak, for the duration of the trust” such that the trust 

agreement did not confer “an opportunity to take advantage of variations in the market.”  Thus, 

the IRS subsequently ruled that “[t]he existence of a power to sell trust assets does not give rise 

to a power to vary the investment [of the trust beneficiaries].  Rather, it is the ability to substitute 

new investments, the power to reinvest, that requires an investment trust to be classified as an 

association [taxable as a corporation or as a partnership].”  The Trust here at issue may sell its 

assets to its Lender (by means of a foreclosure) or to a third party (and use the proceeds in whole 

or part to satisfy the Loan), but it does not have authority under the Trust Agreement to reinvest 

sales proceeds to take advantage of market variations. Revenue Ruling 78-149, 1978-1 C. B. 

448. See also, Private Letter Ruling 9212015 (Dec. 19, 1991) (power to sell trust corpus for stock 

and cash and distribute same to beneficiaries in liquidation of the trust merely facilitates the 

liquidation of the trust and is not a power to vary the investment of the beneficiaries). 

VII. Conclusion. 

The differences described in the preceding paragraphs, and any other differences between the 

Trust and the DST (including the Rent structure under the Master Lease), should not in our view 

defeat the classification of the Trust as an investment trust under Treasury Regulation Section 

301.7701-4(c)(1) because they do not cause the Trust to have more than a single class of 

ownership interests and do not create a power to vary the investment of the Investors during the 

term of the Trust. 

3. Characterization of the Master Lease for Federal Income Tax Purposes. 

If the Master Lease is not a true lease for federal income tax purposes, then an Interest would not 

be eligible for a Code Section 1031 exchange because the Investors would not be the tax owners 

of the Real Estate.  If the Master Lease constitutes a partnership agreement for tax purposes, then 

an Interest in the Trust would also not be eligible for a Code Section 1031 exchange because 

partnership interests cannot be exchanged for real property on a tax-free basis.  If the Master 

Lease constitutes a contract under which the Master Tenant manages the Real Estate on behalf of 

the Trust, then the Trust would not be simply conserving and protecting the Trust estate but 

rather would be engaged in a business such that the Trust would not constitute a fixed investment 

trust and the Investors would again not be the tax owners of the Real Estate. 
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For the reasons discussed below, in our view the Master Lease should be respected as a true lease 

and not recharacterized as a partnership agreement or a management contract for federal income 

tax purposes. 

A. The Master Lease Should be Respected as a True Lease. 

In 1939, the Supreme Court in Helvering v. F&R Lazarus & Co. established that tax ownership 

in a lease transaction is not determined by the location of title or by the nomenclature adopted by 

the parties to the transaction:  “In the field of taxation, administrators of the laws and the courts 

are concerned with substance and realities, and formal written documents are not rigidly 

binding.”  Thus, as in other areas of the tax law, substance takes priority over form.  In the 

context of a lease, the fundamental issue is whether, taking into account all the facts and 

circumstances, the lessor has sufficient benefits and burdens of ownership to be respected as the 

owner of the leased property for tax purposes, or whether the lessor is in substance a conditional 

seller, a lender, a holder of an option, some other type of participant in the transaction, or 

perhaps an accommodation party rather than a real participant in the transaction.  Helvering v. 

F&R Lazarus & Co., 308 U.S. 252, 255 (1939) (lessee is tax owner). 

In 1978, the Supreme Court revisited the true lease issue in Frank Lyon Company v. 

Commissioner:  “we hold that where, as here, there is a genuine multiple-party transaction with 

economic substance which is compelled or encouraged by business or regulatory realities, is 

imbued with tax-independent considerations, and is not shaped solely by tax-avoidance features 

that have meaningless labels attached, the Government should honor the allocation of rights and 

duties effectuated by the parties.  Expressed another way, so long as the lessor retains significant 

and genuine attributes of the traditional lessor status, the form of the transaction adopted by the 

parties governs for tax purposes.”  Frank Lyon Company v. Commissioner, 435 U.S. 561, 583-84 

(1978) (lessor is tax owner). 

Both before and after the Supreme Court decisions, the IRS and the courts have considered the 

true lease issue. It is fair to conclude from the various cases and rulings that the principal aspect 

of a true lease for tax purposes is the availability to the lessor of a substantial anticipated residual 

value at the end of the lease term in underlying property in which the lessor has made a 

substantial equity investment, the enjoyment of which is subject to market forces and conditions, 

and the opportunity of the lessor, by realizing such residual value, to achieve a substantial 

economic profit from the lease transaction apart from the value of tax benefits.  See generally, 

Michael G. Robinson and William A. Macan IV, “Tax Considerations,” Chapter 3 of Ian Shrank 

and Arnold G. Gough, Jr. (eds), Equipment Leasing - Leveraged Leasing (5th ed. 2014); see 

also, Revenue Procedure 2001-28, 2001-1 C. B. 1156 (IRS advance ruling guidelines for 

leveraged lease transactions).  

The Master Lease is styled as a lease. The Master Lease grants the right to possession and use of 

the Real Estate to the Master Tenant for a term of years. The Trust has lessor remedies such as 

repossession of the Real Estate in the case of an uncured event of default. The Sponsor has 

represented that the Trust has made a substantial equity investment in the Real Estate, reasonably 

expects the improvements included in the Real Estate to have a substantial remaining economic 
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useful life and residual value at the end of the Master Lease term (assuming occurrence of all 

renewal terms), and reasonably expects to realize a substantial economic profit from the Master 

Lease and subsequent further leasing and/or disposition of the Real Estate apart from the value of 

tax benefits and net of the Disposition Fee payable to the Master Tenant, and that neither the 

Master Tenant nor any affiliate has any option to purchase the Real Estate from the Trust. We 

also note that, although the Guarantors are affiliates of the Master Tenant, it does not guaranty 

the Loan incurred by the Trust in respect of the Real Estate, but only guarantees that the third-

party Lender will not incur losses by reason of fraud, misappropriation of funds, environmental 

liability, or certain other specified events.  Moreover, the Disposition Fee payable to the Master 

Tenant is measured by gross sales proceeds and is consideration for the agreement of the Master 

Tenant to provide such services with respect to the disposition of the Real Estate as the Trust 

may reasonably request. 

Accordingly, in our view the Master Lease should be respected as a true lease for federal income 

tax purposes, with the result that the Master Tenant should not be treated as the owner of the 

Real Estate for tax purposes. 

B. The Master Lease Should Not be Recharacterized as a Partnership Agreement. 

The term “partnership” is defined in Code Sections 7701(a)(2) and 761(a) to include a syndicate, 

group, pool, joint venture, or other unincorporated organization through or by means of which 

any business, financial operation, or venture is carried on, and which is not properly classified 

for tax purposes as a corporation, trust, or estate.  After promulgation of the so-called “check-

the-box” Regulations (the “Check the Box Regulations”), the substance of any business 

arrangement involving two or more participants must be examined to determine whether it rises 

to the level of an organization that is recognized as an entity separate from the participants for 

tax purposes.  See also, Treasury Regulation Section 301.7701-2(c)(1) (the term “partnership” 

means a business entity that is not a corporation and that has at least two members). 

An organization need not be an entity under applicable non-tax law to constitute a business entity 

in a tax sense. Thus, an economic relationship governed by a contract that does not create a 

juridical entity under local law, such as the relationship created by the Master Lease, may 

constitute an organization that rises to the level of an entity for purposes of the Check the Box 

Regulations. A contractual arrangement will create a separate entity for federal income tax 

purposes and will constitute a business entity potentially classifiable as a partnership for tax 

purposes “if the participants carry on a trade, business, financial operation, or venture and divide 

the profits therefrom.”  Treasury Regulation Sections 301.7701-1(a)(1), (2), -2(a). 

In the case of the Master Lease, the Additional and Supplemental Rent are measured by 

percentages of the gross income of the Master Tenant above specified thresholds.  Sharing in 

gross income above a threshold may in some cases amount to a sharing in net income.  In 

addition, the Master Tenant may be entitled to a Disposition Fee equal to a percentage of the 

gross revenues of the Trust from a sale of the Real Estate, under the Master Lease varies with the 

level of Uncontrollable Expenses, and the Lender has the contractual right to terminate the 

Master Lease in consequence of a Loan Event of Default not attributable to the Master Tenant.  
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These features raise the question of whether the Trust and the Master Tenant are partners in a 

partnership for federal income tax purposes. 

Insofar as the Trust’s participation in the results of operation of the Real Estate is concerned, the 

Sponsor has represented that there is a reasonable possibility the Additional and Supplemental 

Rent Maximum will limit the amount of Rent that the Master Tenant will pay to the Trust by a 

not insignificant amount each year during the term of the Master Lease; and the Sponsor has 

represented that the Rent payable under the Master Lease constitutes fair market value rent for 

the Real Estate.  Insofar as the Master Tenant’s participation in the proceeds of a disposition of 

the Real Estate is concerned, the Master Lease provides that the Disposition Fee constitutes 

consideration for the agreement of the Master Tenant to provide such services to the Trust as the 

Trust may reasonably request in connection with the disposition of the Real Estate by the Trust.  

Accordingly, the Disposition Fee is a fee for services to be rendered by the Master Tenant, or for 

the Master Tenant’s agreement to stand ready to provide disposition services if reasonably 

requested to do so by the Trust, rather than simply a share of the residual value of the Real 

Estate.  Moreover, the Disposition Fee is a percentage of the gross sales price of the Real Estate 

rather than a percentage of the sales price net of outstanding indebtedness and selling expenses, 

and rather than a percentage of the Trust’s taxable gain on a sale of the Real Estate; and third 

party broker costs will reduce the Disposition Fee (subject to a limitation).  Uncontrollable 

Expenses are not of sufficient magnitude, alone or in combination with other factors, to 

transmute the Master Lease from a true lease into a partnership agreement in disguise in a tax 

sense. 

Insofar as the right of the Lender to terminate the Master Lease is concerned, a lessee may 

always and typically does bargain with its lessor’s creditor for a continuation of the lessee’s right 

of quite enjoyment of the leased property in the event of a loan default not attributable to a lease 

default.  The lessee may be successful in such negotiation, or the creditor may insist that the 

lease be subject and subordinate to the loan in all circumstances, such that the creditor preserves 

all of its potential options and thereby gives itself maximum flexibility to take such action as it 

then considers most advantageous at the time of a loan default in light of market conditions and 

other factors that it considers relevant at the time.  Acceding to such a demand of the creditor is a 

commercial decision that a lessee in such circumstances may decide to take in light of the rent 

reserved in the lease and other factors that the lessee concludes may make the risk acceptable to 

it. 

In the current situation, for example, the Master Tenant presumably views the risk of a Trust 

bankruptcy or insolvency not attributable to a Master Tenant bankruptcy or insolvency as highly 

unlikely and even remote.  Similarly, the risk of an Investor’s transferring an Interest in the Trust 

to a proscribed transferee without Lender consent may be perceived by the Master Tenant as not 

overly significant because under the terms of the Trust Agreement such a transfer may not be 

made without the consent of the Administrative Trustee.  More generally, by agreeing that the 

Master Lease is subject and subordinate to the Loan Documents, the Master Tenant has 

implicitly made a business decision to take the risk of being dispossessed from the Real Estate in 

enumerated circumstances not within its control which the Master Tenant views as acceptable in 

light of its expected reward from entering into the transaction.  Nothing in the subject Loan 
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arrangements makes the Master Tenant the agent or nominee of the Trust or vice versa, conflates 

the Trust and the Master Tenant into a single entity, transmutes the Trust from investment trust 

to business trust, or creates a partnership or joint venture between the Trust and the Master 

Tenant. 

Nor is the Trust’s responsibility to the Lender for specified actions of the Master Tenant 

indicative of a joint venture between the Trust and the Master Tenant for tax purposes. Rent 

payable by the Master Tenant to the Trust under the Master Lease is the expected source of funds 

to be used by the Trust to pay debt service to the Lender. The Lender therefore has a clear 

commercial interest in the Master Tenant’s (and its Property Manager’s) proper operation and 

management of the Real Estate and in the integrity of the Master Tenant as a solvent bankruptcy 

remote entity. Moreover, the Master Tenant was chosen by the Trust rather than by the Lender, 

and the Property Manager was chosen by the Master Tenant.  Accordingly, the possibility that 

the Trust could have its Real Estate foreclosed on in consequence of a Loan Event of Default 

attributable to the Master Tenant (or the Property Manager) should not, by itself or in 

combination with other factors, result in the creation of a partnership between the Trust and the 

Master Tenant. 

In addition, the Master Lease is styled as a lease of property, the Master Lease grants to the 

Master Tenant the right to possession and use of the Real Estate for a term of years, which is the 

classic indicia of a lease, and the Trust has lessor remedies such as repossession of the Real 

Estate in the case of an uncured event of default thereunder by the Master Tenant.  The Sponsor 

has represented that the Master Tenant is acting as a principal for its own account in leasing the 

Real Estate from the Trust and subleasing the Real Estate to subtenants.  The Master Tenant has 

not contributed and will not contribute capital to a joint venture with the Trust (Rent not in our 

view being fairly characterized as contributed capital), the Master Tenant does and will not share 

in any losses of the Trust, Rent is payable to the Trust even if the Master Tenant is operating at a 

loss, the Trust does and will not share in the management of the Real Estate during the term of 

the Master Lease, and the Master Tenant is not and will not be held out to taxing authorities or 

third parties as a partner with the Trust.  In addition, the Sponsor has represented that the Trust 

and Master Tenant intend that the Master Lease constitute a true lease and not a partnership or 

joint venture agreement.  Moreover, the Master Lease expressly provides that the parties thereto 

agree that the Master Lease is a true lease and not a partnership or joint venture agreement.  

We also note that under Code Section 7701(e)(2), dealing with the inverse situation of potential 

recharacterization of a partnership agreement as a disguised lease, a partnership agreement is 

treated as a lease for tax purposes if the arrangement is properly treated as a lease agreement, 

taking into account all relevant factors including whether the potential lessee is in physical 

possession of the underlying property, whether the potential lessee controls the underlying 

property, and whether payments by the potential lessee to the potential lessor do not substantially 

exceed the fair rental value of the underlying property for the term of the arrangement.  The 

Master Tenant has physical possession and control of the Real Estate, and the Rent under the 

Master Lease does not substantially exceed fair market rent. 
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On balance, we believe that the Trust and the Master Tenant have separate profit motives rather 

than a joint proprietary interest in profits, that the Trust derives its profits in its capacity as the 

lessor of the Real Estate whereas the Master Tenant derives its profits in its capacity as lessee 

and sublessor of the Real Estate, and that the Master Tenant is not engaged in carrying on a trade 

or business in partnership with the Trust with a view to dividing the profits therefrom within the 

meaning of the Check the Box Regulations.  Accordingly, in our judgment the Master Lease 

should not be recharacterized as a partnership agreement for federal income tax purposes, and 

the Trust and the Master Tenant should not be characterized as partners (or as co-owners of the 

Real Estate) for federal income tax purposes.  See generally, William S. McKee, William F. 

Nelson, Robert L. Whitmire, Gary R. Huffman and James P. Whitmire, Federal Taxation of 

Partnerships and Partners (5th ed. 2025), at para.  3.02, 3.04, 3.05; see also, Commissioner v. 

Tower, 327 U.S. 280 (1946); Commissioner v. Culbertson 337 U.S. 733 (1949); Luna v. 

Commissioner, 42 T.C. 1067 (1964); Bussing v. Commissioner, 88 T.C. 449 (1987), 

supplemental opinion, 89 T.C. 1050 (1987). 

C. The Master Lease Should Not be Recharacterized as a Management Contract. 

If the Master Tenant were recharacterized for tax purposes as a manager of the Real Estate hired 

by the Trust, then the Trust could be treated as being engaged in an active real estate business 

and not as a mere passive investor in real estate subject to a long-term net lease. In that event, the 

Trust would be classified as a corporation or partnership rather than a trust for tax purposes, and 

the Interests would not be treated as real property potentially eligible for like-kind exchange 

treatment under Code Section 1031. 

The Trust has granted to the Master Tenant the right to possession and use of the Real Estate for 

a term of years. The Sponsor has represented that the Rent payable under the Master Lease 

constitutes fair market value rent. Having ceded the right to possession and use of the Real Estate 

to the Master Tenant, the Trust and its Trustees do not control or have the right to control the 

day-to-day operations of the Real Estate. Rather, the operations of the Real Estate, including the 

maintenance thereof and the collection of rents from subtenants, will be handled by the Property 

Manager, a third party unrelated to the Sponsor, under the Property Management Agreement.  

The Master Tenant and not the Trust is the party to the Property Management Agreement, and so 

it is the Master Tenant and not the Trust that has hired an agent or independent contractor to 

utilize the Real Estate on its behalf to run a housing business. In addition, and consistent with the 

foregoing, the Sponsor has represented that the Trust and Master Tenant intend that the Master 

Lease constitutes a true lease and not a management, agency, or nominee agreement. And the 

parties thereto have expressly agreed therein that the Master Lease is a true lease and not a 

management agreement. In addition, the Sponsor has represented that the Master Tenant is 

reasonably capitalized, is acting as a principal for its own account and may reasonably be 

expected to realize a commercially reasonable profit from its lease and sublease of the Real 

Estate.  

Accordingly, in our view, on balance the Master Lease should be respected as a true lease and 

not recharacterized as a management, agency, or nominee agreement, and the Master Tenant 

should not be disregarded, for federal income tax purposes. See, e.g., Meagher v. Commissioner, 
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36 T.C.M. 1091 (1977) (management contract respected as such and not recharacterized as 

lease); McNabb v. Commissioner, 47 AFTR 2d 81-513 (W.D. Wash. 1980) (agreement 

constituted lease rather than management contract); Amerco v. Commissioner, 82 T.C. 654 

(1984) (leases respected as such and not recharacterized as agency agreements). See also, Code 

Section 7701(e)(i) (a contract which purports to be a service contract shall be treated as a lease of 

property if such contract is properly treated as a lease of property taking into account all relevant 

facts including physical possession of the property, control of the property and, the relationship 

of the contract price to the rental value of the property). 

4. Classification of the Trust as a “Grantor Trust” for Federal Income Tax Purposes. 

Under Code Section 671 et seq., where a grantor is treated as the owner of any portion of a trust 

(commonly referred to as a “grantor trust”), the grantor takes into account for federal income tax 

purposes the income and deductions which are attributable to that portion of the trust.  A grantor 

trust includes an organization that is properly classified as a trust for federal income tax purposes 

if the income of the organization may be distributed or held or accumulated for future 

distribution to the grantor in the discretion of the grantor or a nonadverse party or without the 

approval or consent of an adverse party. For this purpose, an adverse party is any person having 

a substantial beneficial interest in the trust which would be adversely affected by the exercise or 

nonexercise of a power which he possesses respecting the trust. A nonadverse party is any person 

who is not an adverse party. 

A grantor includes any person to the extent such person either creates a trust, or directly or 

indirectly makes a gratuitous transfer of property to a trust. A grantor also includes any person 

who acquires any interest in a trust from a grantor of the trust if the interest acquired is an 

interest in an investment trust. Treasury Regulation Section 1.671-2(e)(1), (3). 

Like the DST in Revenue Ruling 2004-86, the Trust satisfies the Code requirements for 

qualification as a grantor trust. Section 2.04 of the Trust Agreement provides that the Investors 

shall be treated for federal income tax purposes as owning a direct interest in the Real Estate and 

other Trust Property and shall be obligated to report their Interests consistently with such 

characterization. Article IV of the Trust Agreement (1) directs the Administrative Trustee to 

distribute all available cash to the Investors in accordance with their “Percentage” after paying 

debt service on the Loan and related expenses and retaining funds as required for a reasonable 

reserve as necessary to pay anticipated current and future ordinary Trust expenses, and (2) 

requires undistributed cash to be invested only in short-term government obligations and in 

certificates of deposit or interest-bearing bank accounts with a bank or trust company having a 

minimum stated capital and surplus. Section 5.01(c) of the Trust Agreement provides that from 

and after such time as there is more than one Investor in the Trust, the Trust shall not constitute a 

business entity, but shall instead constitute a “grantor trust” within the meaning of Subpart E of 

Part 1, Subchapter J of the Code (Code Sections 671 et seq.). 

The Trust is a grantor trust because its income is distributed or held for distribution to the 

Investors without the consent or approval of an adverse party. Code Section 677. 
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5. Treatment of the Investors as Directly Holding Interests in the Real Estate for Federal 

Income Tax Purposes. 

Section 671 of the Code provides that where a grantor is treated as the owner of any portion of a 

trust, there shall then be included in computing the taxable income of the grantor those items of 

income and deductions of the trust which are attributable to that portion of the trust to the extent 

that such items would be taken into account in computing taxable income of an individual.  

Under Code Section 671 a grantor includes in computing his taxable income those items of 

income and deductions which are attributable to or included in any portion of a trust of which he 

is treated as the owner. An item of income or deduction included in computing the taxable 

income of a grantor under Code Section 671 is treated for federal income tax purposes as if it had 

been received or paid directly by the grantor. Treasury Regulation Sections 1.671-2(a), (c). 

In Revenue Ruling 2004-86, the IRS held that a person who is treated as the grantor of a grantor 

trust is considered to own its proportionate share of the assets of the trust for federal income tax 

purposes. Revenue Ruling 2004-86 went on to hold that an owner of a grantor trust that holds 

real property is considered to be the owner of a fractional interest in the real property and that, 

accordingly, real property can be exchanged for an interest in such a grantor trust without the 

recognition of gain or loss so long as the other requirements of Code Section 1031 are satisfied. 

As indicated above, upon the issuance of the Interests to the Investors, the Trust will satisfy the 

tax law requirements for qualification as an investment trust and a grantor trust, and thus the 

owners of the Trust should be treated for federal income tax purposes as owning direct interests 

in the property held by the Trust. Accordingly, the Investors should be treated as owning direct 

interests in the Real Estate for purposes of Code Section 1031. 

CONCLUSION 

Based on the facts and the authorities discussed above, we conclude that the acquisition of the 

Interests by the Investors should be treated as the direct acquisition of interests in the Real Estate 

for purposes of Code Section 1031. 

This Opinion is given in reliance upon the accuracy and completeness of the documents, facts, 

assumptions and representations described herein.  Any misstatement, or any change of a 

material fact referred to or omission of any material fact may require an adverse modification of 

all or a part of our Opinion. 
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This Opinion is based on existing federal law, including judicial decisions, applicable Treasury 

Regulations, and current published administrative positions of the IRS, all of which are subject to 

change either prospectively or retroactively.  We assume no responsibility to inform the 

addressee or any Investor of any future change in the law.  Although this Opinion represents our 

considered legal judgment, it has no binding effect and, therefore, there can be no assurance that 

the IRS will not be able to successfully challenge the conclusions reached herein.  This Opinion 

is delivered subject to this understanding and agreement.  Finally, this Opinion is intended solely 

for the use of the Investors and may not be shown to or relied upon by any other party without 

our express written approval. 

Very truly yours, 

 
SEYFARTH SHAW LLP 

 

SRM/MLP 
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OFFERING SUMMARY

Offering Price Financing Terms Forecasted 2026 Return (10.8214285714286 Months)

Annualized First Year Proforma Net Operating Income $1,876,415 Mortgage Principal $17,600,000

Capitalization Rate 4.76% Benchmark (10Y UST) 4.17% Projected Rent

Offering Price $39,408,522 Spread (to applicable rate) 0.93% Base Rent $0

Offering Proceeds 55.3% $21,808,522 Fixed Interest Rate 5.10% Additional Rent $818,000

Loan Proceeds 44.7% $17,600,000 Annual Interest Only Payment $910,067 Supplemental Rent $64,997

Annual Principal and Interest Payment $1,146,710 Master Tenant Reserve $0

Amortization 360 Total Projected Rent $882,997

Maturity Date 3/1/2036

Trust Expenses 

Fund Admin Costs ($4,660)

Asset Management Fee ($35,000)

Trustee Fee ($1,800)

Interest Income $24,355

Total Trust Expenses ($17,105)

Net Cash Flow $865,892

Annualized Cash on Cash Return 4.40%

ESTIMATED USE OF PROCEEDS

Sources

Offering Proceeds $21,808,522

Loan Proceeds $17,600,000

Total Sources $39,408,522 Total Acquisition Cost Total Per Unit PSF

Real Estate Acquisition Price $33,065,000 $348,053 $193

Uses

% of Offering 

Proceeds

% of Total 

Proceeds Acquisition Closing Costs

Selling Commissions and Fees Closing Costs $270,000 $2,842 $2

Selling Commission $1,308,511 6.00% 3.32% Third Party Reports $71,950 $757 $0

Dealer Fee $654,256 3.00% 1.66% Loan Costs & Escrows $547,402 $5,762 $3

Organization & Offering Expenses $271,766 1.25% 0.69% Legal Costs $375,000 $3,947 $2

Total $2,234,533 10.25% 5.67% $1,264,352 $13,309 $7

Costs of Acquisition Total Acquisition Cost $34,329,352 $361,362 $200

Total Acquisition Cost $34,329,352 87.11% Cap Rate on Purchase Price 5.62%

Acquisition Fee $578,638 1.47% Cap Rate on Acquisition Cost 5.42%

Loan Coordination Fee $176,000 0.45%

Carry Costs $995,000 2.52%

Initial Trust Reserves $880,000 2.23%

Master Tenant Reserve $215,000 0.55%

Total $37,173,989 94.33%

Total Uses $39,408,522 100.0%

Financial Highlights

Sweetwater Springs DST
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11 months 13 months

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035

Effective Gross Income $2,408,219 $2,782,613 $2,863,119 $2,946,467 $3,034,861 $3,125,907 $3,219,684 $3,316,274 $3,415,762 $3,874,033

Net Operating Income $1,692,125 $1,859,175 $1,870,744 $1,878,356 $1,944,505 $2,012,681 $2,063,186 $2,135,516 $2,210,068 $2,498,224

NOI Growth -0.9% 0.6% 0.4% 3.5% 3.5% 2.5% 3.5% 3.5% 2.9%

Master Lease Rent

$743,100 $910,000 $913,000 $910,000 $910,000 $910,000 $913,000 $910,000 $910,000 $987,000

Master Tenant Base Income 
1 $59,306 $1,563 $8,124 $1,889 $29,645 $76,775 $120,502 $94,242 $124,306 $12,191

Additional Rent

Additional Rent Breakpoint $1,518,500 $1,835,000 $1,913,500 $1,980,000 $2,030,000 $2,100,000 $2,190,000 $2,185,000 $2,240,000 $2,375,000

Additional Rent $818,000 $864,000 $864,000 $878,000 $914,000 $932,000 $933,000 $1,032,000 $1,073,000 $1,383,000

Additional Rent Cash Flow 
2 $818,000 $864,000 $864,000 $878,000 $914,000 $932,000 $933,000 $1,032,000 $1,073,000 $1,383,000

Supplemental Rent

Supplemental Rent Breakpoint $2,336,000 $2,699,000 $2,777,000 $2,858,000 $2,944,000 $3,032,000 $3,123,000 $3,217,000 $3,313,000 $3,758,000

Master Tenant Supplemental Rent Income 
3 10% $7,222 $8,361 $8,612 $8,847 $9,086 $9,391 $9,668 $9,927 $10,276 $11,603

Supplemental Rent 90% $64,997 $75,251 $77,507 $79,620 $81,775 $84,516 $87,015 $89,347 $92,486 $104,430

Trust Reserve Account $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Supplemental Rent Cash Flow 
4 $64,997 $75,251 $77,507 $79,620 $81,775 $84,516 $87,015 $89,347 $92,486 $104,430

Projected Supplement to Trust Distributions $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Total Projected Rent to DST 
5 $882,997 $939,251 $941,507 $957,620 $995,775 $1,016,516 $1,020,015 $1,121,347 $1,165,486 $1,487,430

Trust Expenses 

Fund Admin Costs ($4,660) ($4,868) ($5,086) ($5,316) ($5,557) ($5,809) ($6,075) ($6,354) ($6,646) ($6,954)

Asset Management Fee Fixed $ Amount ($35,000) $0 $0 ($15,000) ($40,000) ($40,000) ($40,000) ($40,000) ($40,000) ($43,929)

Trustee Fee ($1,800) ($1,836) ($1,873) ($1,910) ($1,948) ($1,987) ($2,027) ($2,068) ($2,109) ($2,151)

Interest Income
6 2.50% $24,355 $26,194 $25,222 $24,343 $23,049 $21,106 $18,238 $15,013 $11,615 $8,237

Total Trust Expenses ($17,105) $19,490 $18,264 $2,117 ($24,456) ($26,690) ($29,864) ($33,408) ($37,140) ($44,797)

Total Projected DST Distributions $865,892 $958,741 $959,771 $959,737 $971,318 $989,826 $990,151 $1,087,939 $1,128,347 $1,442,633

Total Projected Cash on Cash Return 4.40% 4.40% 4.40% 4.40% 4.45% 4.54% 4.54% 4.99% 5.17% 6.02%

Loan Amortization $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Adjusted Cash Yields with Amort. Added 4.40% 4.40% 4.40% 4.40% 4.45% 4.54% 4.54% 4.99% 5.17% 6.02%

Total Projected Master Tenant Income 
1, 3 $66,528 $9,924 $16,736 $10,736 $38,731 $86,165 $130,171 $104,169 $134,582 $23,794

Forecasted Principal Amortization

Beginning Loan Balance $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000

Principal Amortization $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Ending Loan Balance $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000 $17,600,000

Forecasted Lender Reserve Account

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035

Beginning Balance $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402

Reserve Contribution $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Reserve Admin Fee 0.000% $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Ending Balance $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402 $382,402

Forecasted Master Tenant Reserve Account

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035

Beginning Balance $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000

Reserve Contribution $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Funded to Master Tenant $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Ending Balance $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000 $215,000

Initial Trust Reserve Account

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035

Beginning Balance $880,000 $850,625 $814,875 $772,904 $744,565 $669,354 $589,147 $439,882 $331,191 $168,041

Reserve Contribution $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Seller Credit $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Capital Expenditures ($29,375) ($35,750) ($41,971) ($28,339) ($75,211) ($80,207) ($149,265) ($108,691) ($163,150) ($166,038)

Ending Balance $850,625 $814,875 $772,904 $744,565 $669,354 $589,147 $439,882 $331,191 $168,041 $2,003

2
 The Additional Rent will be estimated and paid on a monthly basis with year-end reconciliation.  

3
 Under the Master Lease, the Master Tenant will earn 10% of Gross Income exceeding the Supplemental Rent Breakpoint, as provided in the Master Lease.

4
 The Supplemental Rent will be paid annually within 90 days of the end of the calendar year.

1
The difference between the Base Rent and the Additional Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, will inure to the benefit of the Master Tenant and, therefore, Sponsor as

the sole member of the Master Tenant.  Such amounts will not be available for distributions to the Trust or the Investors.  

5
 Rent payments reflected through October 1, 2033. No Rent is provided for after such date.

6
 Interest income forecast based on 2.5% average deposit account interest rate and average projected annual Trust and Operating Reserves cash account balances.

Forecasted Statement of Cash Flows

Sweetwater Springs DST

Base Rent (Debt Service)
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11 months 13 months

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035

Market Rental Income $2,470,742 $2,801,612 $2,878,096 $2,964,439 $3,053,372 $3,144,973 $3,239,322 $3,336,502 $3,436,597 $3,892,942

Loss to Lease ($2,157) ($31,819) ($36,008) ($39,671) ($40,862) ($42,087) ($43,350) ($44,651) ($45,990) ($47,370)

Total Rent $2,468,584 $2,769,793 $2,842,088 $2,924,767 $3,012,510 $3,102,886 $3,195,972 $3,291,851 $3,390,607 $3,845,572

NSF Fee $812 $921 $948 $976 $1,006 $1,036 $1,067 $1,099 $1,132 $1,281

Damages $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Application Fee $4,741 $5,378 $5,537 $5,703 $5,874 $6,051 $6,232 $6,419 $6,612 $7,480

Adminstrative Fee $7,902 $8,963 $9,229 $9,505 $9,791 $10,084 $10,387 $10,698 $11,019 $12,467

Pet Fee $948 $1,076 $1,107 $1,141 $1,175 $1,210 $1,246 $1,284 $1,322 $1,496

Pet Rent $2,371 $2,689 $2,769 $2,852 $2,937 $3,025 $3,116 $3,210 $3,306 $3,740

Early Termination $4,338 $4,921 $5,066 $5,218 $5,375 $5,536 $5,702 $5,873 $6,049 $6,844

Late Fees $9,482 $10,756 $11,074 $11,406 $11,749 $12,101 $12,464 $12,838 $13,223 $14,961

Community Fee $108,048 $122,561 $126,188 $129,974 $133,873 $137,889 $142,026 $146,287 $150,675 $170,475

MTM Fees $902 $1,023 $1,053 $1,085 $1,117 $1,151 $1,185 $1,221 $1,258 $1,423

Community Fee Roll Up $9,964 $21,337 $22,885 $23,572 $24,279 $25,007 $25,758 $26,530 $27,326 $30,917

Internet Bundle $4,891 $32,344 $35,749 $36,821 $37,926 $39,063 $40,235 $41,442 $42,686 $48,295

Total Other Income $154,398 $211,969 $221,605 $228,254 $235,101 $242,154 $249,419 $256,901 $264,609 $299,380

Total Income $2,622,983 $2,981,763 $3,063,694 $3,153,021 $3,247,611 $3,345,040 $3,445,391 $3,548,753 $3,655,215 $4,144,952

Disc./Consec./Bad Debt ($22,807) ($14,138) ($13,458) ($13,859) ($14,275) ($14,703) ($15,144) ($15,599) ($16,067) ($18,178)

Vacancy ($191,957) ($185,012) ($187,116) ($192,695) ($198,476) ($204,430) ($210,563) ($216,880) ($223,386) ($252,741)

Effective Income $2,408,219 $2,782,613 $2,863,119 $2,946,467 $3,034,861 $3,125,907 $3,219,684 $3,316,274 $3,415,762 $3,874,033

Payroll $123,536 $140,130 $144,276 $148,605 $153,063 $157,655 $162,384 $167,256 $172,274 $194,911

Repairs & Maint. $21,716 $24,862 $34,786 $36,663 $37,762 $38,895 $40,062 $41,264 $42,502 $48,087

Make Ready $39,515 $44,823 $46,149 $47,534 $48,960 $50,429 $51,942 $53,500 $55,105 $62,346

Contract Services $66,828 $87,080 $96,351 $99,757 $102,750 $105,832 $109,007 $112,277 $115,646 $130,842

Advert/Mktg/Promo $30,734 $34,862 $35,894 $36,971 $38,080 $39,222 $40,399 $41,611 $42,859 $48,491

General & Professional $26,472 $30,028 $30,916 $31,844 $32,799 $33,783 $34,797 $35,840 $36,916 $41,767

Total Controllable Expenses $308,801 $361,785 $388,373 $401,372 $413,414 $425,816 $438,590 $451,748 $465,301 $526,444

Utilities - Common Area $16,638 $18,873 $19,431 $20,014 $20,615 $21,233 $21,870 $22,526 $23,202 $26,251

Utilities - Vacant Units $12,270 $13,919 $14,331 $14,761 $15,203 $15,659 $16,129 $16,613 $17,111 $19,360

Utilities - Water $20,503 $23,257 $23,945 $24,663 $25,403 $26,165 $26,950 $27,759 $28,591 $32,349

Utilities - Trash $23,568 $26,734 $27,525 $28,351 $29,201 $30,077 $30,980 $31,909 $32,866 $37,185

Utilities $72,979 $82,782 $85,232 $87,789 $90,423 $93,135 $95,929 $98,807 $101,771 $115,145

Ad Valorem Taxes $286,108 $338,005 $339,708 $392,218 $394,193 $396,178 $417,939 $420,043 $422,158 $489,310

Taxes $286,108 $338,005 $339,708 $392,218 $394,193 $396,178 $417,939 $420,043 $422,158 $489,310

Insurance $0 $85,164 $95,461 $98,325 $101,274 $104,313 $107,442 $110,665 $113,985 $128,964

Total Uncontrollable Expenses $359,088 $505,950 $520,401 $578,332 $585,890 $593,626 $621,310 $629,515 $637,914 $733,418

Management & Leasing Fees $48,205 $55,702 $83,602 $88,407 $91,052 $93,783 $96,597 $99,495 $102,480 $115,946

Total Expenses $716,094 $923,437 $992,376 $1,068,111 $1,090,355 $1,113,225 $1,156,498 $1,180,758 $1,205,694 $1,375,809

Net Operating Income $1,692,125 $1,859,175 $1,870,744 $1,878,356 $1,944,505 $2,012,681 $2,063,186 $2,135,516 $2,210,068 $2,498,224

Net Operating Income

Sweetwater Springs DST




